UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 95-30388
Summary Cal endar

JAMES EARL COCLEY,
Peti ti oner- Appel | ant,
VERSUS
RI CHARD P. | EYOUB, Attorney Ceneral,
State of Louisiana, and BURL CAIN
Acting Warden, Louisiana State Penitentiary,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(92-CV-2234 A

Novenber 6, 1995
Bef ore DAVI S, BARKSDALE and DeM3SS, Circuit Judges.

PER CURI AM !

Cool ey appeals from the district court's order denying his
petition for a wit of habeas corpus. He argues that his guilty
pl ea was i nduced by a prom se, nade by both the state trial judge
and his court-appointed attorney, that he would be released from
prison after service of ten years, six nonths. The alleged prom se

was never fulfilled. Appellant filed this federal action in 1992,

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



seven years after the final denial of his state habeas petition and
twenty years after entering his plea of guilty to nurder.

The district court denied the petition on two grounds. First,
it determ ned the state had denonstrated that the seven year del ay
had caused it prejudice and was the result of the defendant's
failure to act with reasonable diligence. Rule 9(a) of the Rules
Governi ng Section 2254 Cases, therefore, required dism ssal of the
petition. Second, it concluded that Cooley was not entitled to
relief on the nerits. Wen a petitioner alleges that an unkept
prom se induced himto plead guilty, he nust prove: (1) the exact
terms of the alleged promse; (2) when, where, and when such a
prom se was nmade; and (3) the indentity of an eyewitness to the

prom se. Smth v. Blackburn, 785 F.2d 545, 548 (5th Cr. 1986)

(citing Blackledge v. Allision, 431 U S. 63, 76 (1977)). By the

time of this petition, the state trial judge who had accepted
Cooley's plea, his defense counsel, and the prosecutor were all
dead. And the transcript of the 1972 hearing had been destroyed.
Cooley and his brother, however, testified that the prom se had
been made and was discussed in open court. The judge's m nutes
clerk, on the other hand, stated that if the court had said Cool ey
would be entitled to release after ten years and six nonths he
woul d have recorded it. No such statenent appears in the record.
The district court found the clerk's testinmony nore credi ble than
that of the appellant or his brother and dism ssed the petition.
W affirmon the nerits rather than on procedural grounds.

The state may wel | have suffered prejudice fromCool ey's i nordi nate



delay in filing his federal habeas petition. The record suggests,
however, that the defendant nmay not have received adequate notice
of the state's intent to nove for dism ssal on Rule 9(a) grounds.

See McDonnell v. Estelle, 666 F.2d 246, 253 (5th Gr. 1982). W

therefore decline to affirmon this ground. However, the district
court did not clearly err in finding that appellant failed to carry
his burden of proof as to the existence of the alleged prom se.

This court defers to the district court when factual determ nati ons

are based on credibility. WIllians v. Fab-Con, Inc., 990 F. 2d 228,
239 (5th Cir. 1993). W therefore affirmon the nerits. Cooley v.
Wiitley, No. 92-CV-2234 A (E.D.La. Mar. 31, 1995).

AFFI RVED.



