IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30409
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

M CHAEL J. BOWNER;
WALTER L. SENTENN, JR.,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CR-93-332-0

(July 19, 1995)
Before KING JOLLY, and DAVIS, G rcuit Judges.
PER CURI AM *

M chael Bowl er and Walter Sentenn appeal from the district
court's denial of their petition for a wit of habeas corpus.
Havi ng revi ewed the argunents, we remand to the district court with
instructions to vacate its order of denial and to dismss their

petition.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



| . FACTUAL AND PROCEDURAL BACKGROUND

On August 17, 1993, Bowl er and Sentenn were indicted on one
count of conspiracy to commt nmail fraud and fourteen counts of
mai | fraud pursuant to federal statutes. The indictnent alleged
that Bow er and Sentenn created the fraudul ent appearance of
solvency for their insurance conpany, Pelican State Mitual
| nsurance Conpany, when Pelican was in fact 1insolvent. By
mai ntaining this msrepresentation of solvency, the indictnent
alleged that Bower and Sentenn obtained salaries, expense
accounts, rental <cars, health insurance, and other nonetary
benefits for their personal gain.

On Cctober 12, 1993, Bowl er and Sentenn filed a notion to
dismss the indictnent on the grounds that the district court
| acked jurisdiction to prosecute themfor their allegedly illegal
conduct in operating an insurance conpany. Bowl er and Sentenn
relied on the MCarran-Ferguson Act,! see 15 U S.C. 88 1011 et
seq., to argue that the federal district court |acked subject
matter jurisdiction over the underlying indictnent and the crim nal

trial. On January 19, 1994, the district court denied the notion.

. The McCarran-Ferguson Act provides in the follow ng
rel evant part:

No Act of Congress shall be construed to invalidate,

i npai r, or supersede any | aw enacted by any State for

t he purpose of regulating the business of insurance .
unl ess such Act specifically relates to the business

of insurance . :

15 U.S.C. § 1012(b).



On March 23, 1995, Bower and Sentenn filed a pre-trial
"Petition for Wit of Habeas Corpus” pursuant to 28 U S . C 8§
2241(c)(1) and (2). The district court denied the petition, noting
that the issue presented was whether federal charges could be
brought in light of the McCarran-Ferguson Act, and stating that:

[ nN] otwi t hstandi ng the protestations of petitionerstothe

contrary, this issue was squarely raised in a previously

filed nmotion to dismss and was squarely addressed by

Judge McNamara in January 1994 when he found that "the

mai | fraud prosecution against Bowl er and Sentenn does

not interfere with, inpair, supersede or invalidate any

state law regulating the business of insurance" and

deni ed the noti on.

Bowl er and Sentenn appeal fromthis determnation.?
1. STANDARD COF REVI EW
In a federal habeas corpus proceeding, we reviewthe district

court's legal determnations de novo. See, e.q., Johnson wv.

Puckett, 929 F.2d 1067, 1070 (5th G r. 1991).
[11. ANALYSI S AND DI SCUSSI ON
Bow er and Sentenn argue that their pre-trial wit of habeas
corpus was inproperly dismssed. As they nmaintain, the petition
i nvol ved serious questions "of the separation of powers and the
effect of the Tenth Amendnent." They contend that the appeal is

properly before us, and their petition once again enphasi zes that

2 There is no certificate of probable cause ("CPC') in
the record, and neither the district court nor the parties
mention the need for a CPC or the absence of a CPC. W assune,

w t hout deciding, that denials of habeas petitions filed pursuant
to 8 2241 require a CPC to appeal. Construing Bow er's and
Sentenn's notice of appeal as an application for a CPC, we grant
the application and all ow the appeal to proceed.
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the governnent's attenpts to prosecute themare pre-enpted by the
McCar r an- Fer guson Act.
A pre-trial wit of habeas corpus is only available to a

defendant in extraordinary circunstances. |In Johnson v. Hoy, 227

US 245, 247 (1913), the Suprene Court nmade the follow ng
observati on:

The wit of habeas corpus is not intended to serve the
office of a wit of error even after verdict; and, for
still stronger reasons, it is not available to a
def endant before trial, except in rare and exceptiona
cases . . . This [case] is an effort to nullify that
rule, and to depart fromthe regular course of crimna
proceedi ngs by securing fromthis court, in advance, a
deci si on on an i ssue of | aw which the defendant can rai se
inthe district court, with the right, if convicted, to
awit of error on any ruling adverse to his contention.
That the orderly course of a trial nust be pursued and
the usual renedi es exhausted, even where the petitioner
attacks on habeas corpus the constitutionality of the
statute under which he was indicted, was decided in
d asgow v. Moyer. That and other sim | ar decisions have
so definitively established the general principle as to
| eave no room for further discussion.

(enphasi s added) (citations omtted). 1In the |ater case of Stack
v. Boyle, 342 U S 1 (1951), the Suprenme Court reiterated its
posi tion:

In this case, however, petitioners did not take an appeal
fromthe order of the District Court denying their notion

for reduction of bail. | nstead, they presented their
clains under the Ei ghth Amendnent in applications for
wits of habeas corpus. Wi |l e habeas corpus is an

appropriate renedy for one held in custody in violation
of the Constitution, the District Court should w thhold
relief in this collateral habeas corpus action where an
adequat e renedy available in the crimnal proceedi ng has
not been exhaust ed.

ld. at 6-7 (citations omtted).
We have adopted this position in our circuit as well. I n

United States v. Saegert, 251 F.2d 59 (5th Cr. 1957), we noted
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"the settled principle that a wit of habeas corpus may not be used
as a substitute for the ordinary proceedings of a tria
court." ld. at 60. In addition, we nmade the follow ng

observati on:

"[Tlhe wit is not intended as a substitute for the
functions of a trial court. . . . Habeas Corpus is not
ordinarily available in advance of trial to test the
constitutionality of a statute under which the petitioner
was indicted, or even to determ ne every jurisdictional
question which may arise."

Id. at 60 n.2 (quoting 25 Am_ Jur. Habeas Corpus 88 17, 21)
(collecting cases); see also Warner v. Zent, 997 F.2d 116, 131 (6th

Cir. 1993) (" Habeas corpus is not intended as a substitute for

appeal . . . . '"") (quoting Wight v. West, 112 S. C. 2482, 2490

(1992)); cf. Marone v. United States, 10 F. 3d 65, 67 (2d Cr. 1993)

("A 8 2255 petition may not be used as a substitute for direct
appeal . ").
The instant case is not a "rare and exceptional" situation?

that requires us to consider a pre-trial wit of habeas corpus.

3 By way of exanple, the Nnth Crcuit was faced with
such a "rare and exceptional" case. In Mannes v. G llespie, 967
F.2d 1310, 1312 (9th Cr. 1992), the court made the follow ng
observati on:

The Fifth Anendnent's protection agai nst double

jeopardy -- "nor shall any person be subject for the
sane offense to be twice put in jeopardy of |ife and
linmb" -- is not against being tw ce punished, but

agai nst being twce put in jeopardy. Because ful
vi ndi cation of the right necessarily requires
intervention before trial, federal courts wll
entertain pre-trial habeas petitions that raise a
col orabl e cl ai m of doubl e j eopardy.

(citations omtted) (internal quotation omtted).



Bow er and Sentenn are clearly asserting that the McCarran-Ferguson
Act pre-enpts the federal charges against them and they contend
that the allegations are "a mtter of Louisiana law, to be
determ ned in accordance with the standards established by that
I aw. " Even though the district court denied relief on these
grounds, Bow er and Sentenn can proceed to trial and can raise this
argunent again on direct appeal. There is sinply no exigency,
urgency, or any other reason for us to allowthe habeas petition as
a sSubstitute for direct appeal in this matter. | nstead, we
conclude that the nerits of Bow er's and Sentenn's argunents shoul d

be presented and reached in the orderly admnistration of
justice." Saegert, 251 F.2d at 61.
' V. CONCLUSI ON
Foll ow ng the | ead of the Suprene Court in Stack, 342 U. S at
7, and of our own decision in Saegert, 251 F.2d at 60-61, we REMAND
tothe district court with instructions to VACATE its order denying

Bow er's and Sentenn's petition for a wit of habeas corpus and to

DISM SS the petition w thout prejudice.



