IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30488
USDC No. 94-CV-1766

LYMAN THOMPSOQON,

Peti ti oner- Appel | ant,
vVer sus
M KE Gd LLI AM War den,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana

August 14, 1995
Before DUHE, EMLIO M GARZA and STEWART, Circuit Judges.
BY THE COURT:
Lyman Thonpson has filed a request for a certificate of
probable cause (CPC). |IT IS ORDERED that his notion be GRANTED
Thonpson has failed to denonstrate that he has exhausted his

state renedies, see Carter v. Estelle, 677 F.2d 427, 443 (5th

Cr. 1982), cert. denied, 460 U. S. 1056 (1983), and has failed to

denonstrate that he should be excused from exhausting his clains.

See Deters v. Collins, 985 F.2d 789, 795 & n.16 (5th GCr. 1993).

Therefore, IT IS FURTHER ORDERED t hat the portion of the judgnent
di sm ssing w thout prejudice his habeas clains for failure to

exhaust i s AFFI RVED
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The Suprenme Court has held that in order to recover damages
for harm caused by actions whose unl awf ul ness woul d render a
conviction or sentence invalid, the plaintiff nust prove that the
conviction or sentence was reversed on appeal, expunged by
executive order, declared invalid by a state tribunal authorized
to make such determ nations, or called into question by a federal

court's issuance of a wit of habeas corpus. Heck v. Hunphrey,

114 S. C. 2364, 2372 (1994). Prior to Heck, this court required
litigants to litigate 8 1983 clains that were inextricably
intertwined with habeas cl ains in habeas proceedi ngs before

pursuing 8 1983 relief. Serio v. Menbers of Louisiana State Bd.

of Pardons, 821 F.2d 1112, 1119 (5th Gr. 1987).

The district court did not address Thonpson's deni al - of -
access-to-the-courts claim and it is unclear fromthe current
record whet her Heck precludes suit at this tinme. Therefore, that
portion of the judgnent is VACATED and the case REMANDED. On
remand the district court should consider the claimin |ight of
Heck.

| T I S FURTHER ORDERED t hat the notion for appointnent of
counsel is DENIED. See Schwander v. Blackburn, 750 F.2d 494, 502

(5th Gr. 1985). Al remaining notions are DEN ED



