UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30668
Summary Cal endar

FEDERAL DEPOCSI T | NSURANCE CORPORATION, in its corporate
capacity,

Pl ai ntiff-Appellee,
ver sus
CGRANGE A CHEVAUX, a Loui siana Partnership; AUSTIN W G_EASON,
I11; GEORGE ANNA POAELL GLEASON; WLLIAM PHI LLI P OSBORNE
DEBORAH ANNE SAUNDERS OSBORNE

Def endants-Third Party
Pl aintiffs-Appellants,

and
EDDI E M LLI GAN; EVELYN SHERYL WATSON M LLI GAN
Third Party Defendants.

Appeal fromthe United States District Court for the
Western District of Louisiana
(90- CV-2433)

Novenber 28, 1995
Before KING SM TH and BENAVI DES, C rcuit Judges.

BENAVI DES, Circuit Judge:”

This is an appeal froma sunmary judgnent granted in favor of

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



the holder in due course of a promssory note. W affirm
FACTUAL AND PROCEDURAL BACKGROUND

On  February 23, 1987, Gange a Chevaux, a Louisiana
partnership, and its individual partners (collectively "G ange")
made a prom ssory note payable to the order of United Mercantile
Bank or bearer in the original principal anmount of $375,000. This
note was secured by a collateral agreenent pledging a vendor's |ien
and nortgage note payable to the order of bearer nmade by Eddie
MIlligan and Evelyn MIlligan in the anount of $375,000 with the
sane rate of interest and paynent terns as the G ange note.
Appel | ee Federal Deposit |Insurance Corporation is the holder in due
course of the Grange note.

In February 1988, Grange ceased naki ng paynents on its note.
FDIC then sued Grange for $372,927.10, the bal ance on the note,
plus interest, attorneys' fees, and costs. Grange answered the
awsuit with the claimthat it was not liable on the note. The
gist of its argunent was that Grange had an agreenent with the Bank
that Grange woul d have no liability on the note and that the debt
woul d be paid by the MIIigans. However, no such agreenent is
reflected on the face of the G ange note.

In preparation for an Cctober 1992 trial, the court issued a
June 9, 1992 scheduling order that: all dispositive notions be
filed by July 1, 1992, that discovery be conpleted by August 31,
1992, and that anendnents to pl eadings woul d be all owed only upon
a showi ng of good cause and due diligence. FDICtinely filed its
motion for summary judgnment. On July 20, 1992, Gange filed its

opposition to summary judgnent. At the sane tine, G ange sought



| eave to file an anended answer to assert a claimbased upon the
prohi bition of tying arrangenents in the Bank Hol di ng Conpany Act,
12 U.S.C. 88 1971-1978. This notion to anend was deni ed. Sunmmary
j udgnent was entered for FDI C on Septenber 11, 1995. On Septenber
24, 1995, Grange noved to conpel discovery and take depositions
pendi ng appeal. Since these notions were nmade after the grant of
summary judgnent for FDIC, the court denied them Following trial
on Grange's third party clains, final judgnent was entered for the
FDI C on June 19, 1995.

Grange appeals asserting three points of error: (1) summary
j udgnment was i nappropri ate because there are fact issues for trial;
(2) the court abused its discretion by denying the post-summary-
j udgnent notion to conpel discovery; and (3) the court abused its
di scretion by denying Gange's notion to anend.

DI SCUSSI ON
We reviewa summary j udgnent under wel | - establ i shed standards.

See Celotex Corp. v. Catrett, 477 U.S. 317, 323-24 (1986); Sterling

Property Managenent, Inc. v. Texas Commerce Bank, Nat'l Ass'n, 32

F.3d 964, 966 (5th Cr. 1994). A party opposing a properly
supported notion for summary judgnent may not rest upon nere
allegations or denials in his pleadings, but nust set forth
specific facts, properly supported, showing a genuine issue for

trial. Anderson v. Liberty Lobby, Inc., 477 U. S. 242, 256 (1986).

Unsupported assertions are not sufficient. 1d.
The summary-judgnent evidence presented by the FDI C showed
that the Grange note was genuine and it was owned by the FDIC. It

is undi sputed that Grange ceased paynent on the note. FDIC also
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presented evidence of the anmount owed on the note. This is
sufficient to shift the burden to G ange to show t he exi stence of
a genuine issue for trial. Grange, however, does not neet this
bur den.

Grange contends that it is not |iable on the note because the

Bank made an agreenent that it would ook to a third party for

paynent of the debt. Grange presents no evidence of such an
agreenent. Grange introduced a single piece of summary judgnent
evi dence—the affidavit of its counsel. This affidavit nerely

recounts that counsel viewed the original note and ot her docunents
obt ai ned fromthe FDI C t hrough di scovery.! There is nothing in the
record, save Grange's assertions in its pleadings, reflecting an
agreenent to release Gange from liability on +the note.
Consequently, summary judgnent for the FD C was appropri ate.
Grange's second contention that the district court abused its
di scretion by denying its notions to conpel discovery is neritless.
Rule 56 does not require that any discovery take place before
summary judgnent can be granted. If a party cannot adequately

defend such a notion, Rule 56(f) provides a continuance renedy.

See Washington v. Allstate Ins. Co., 901 F.2d 1281, 1285 (5th Cr
1990). Gange did not invoke Rule 56(f) and take advantage of the
remedy the |aw provides. I nstead, Grange readily answered the

motion wthout any indication that additional discovery was

. In addition to the affidavit, copies of mnutes fromthe
Bank' s Board of Directors neetings were attached to G ange's
Menmor andum i n Support of Suppl enmental Qpposition to Mtion for
Summary Judgnent. None of these excerpts reflect an agreenent
bet ween the Bank and Grange that it would not be |iable on the
not e.



necessary. W find no abuse of discretion by the district court in
denyi ng Grange's di scovery notions which were not nmade until after
the court had already granted sunmary judgnent.

Li kewi se, there is no abuse of discretion in denying G ange's
nmotion to anend its pleadings. Gange's notion to anend was nade
after a scheduling conference in which the court specifically
ordered that anmendnents would be allowed only upon a show ng of
good cause and due diligence. The notion, based upon the sane
facts known to Grange throughout this |itigation, cane al nost three
weeks after FDIC filed its notion for summary judgnent. Havi ng
reviewed the record, we do not find an abuse of the district
court's discretion.

The district court's judgnent is AFFI RVED



