UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 95-30736
Summary Cal endar

CLI FFORD LEO FOSTER,
Pl ai ntiff-Appellant,

VERSUS

SH RLEY S. CHATER, COWM SSI ONER,
U. S. DEPARTMENT OF HEALTH AND HUVAN SERVI CES,

Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Western District of Louisiana
(94- CV- 1609)

February 2, 1996
Bef ore REAVLEY, JOLLY and BENAVI DES, Circuit Judges.

PER CURI AM *

Clifford Leo Foster appeals the district court's judgnent
affirmng the decision of the Conm ssioner and dism ssing his suit
Wi th prejudice. Foster conplains that the Conm ssi oner erroneously
offset his worknen's conpensation paynents, which arose from
enpl oynent not covered by the social security tax, against his

social security disability paynents. The Conmm ssioner reduced his

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



benefits to zero after concluding his worknmen's conpensation
benefits were in excess of 80% of his average current earnings.
See 42 U.S.C. § 424a(a)(5).*

Qur review of the record and the Report and Recommendati on of
the magi strate judge reveals no reversible error. W see nothing
in 8 424a which precludes the Conm ssioner from using worknmen's
conpensati on benefits arising froma non-covered source to offset
social security disability paynents. Therefore, the judgnent of
the district court is

AFFI RVED.

! The term "average current earnings" was given a technical
definition for purposes of 8§ 424a(a)(5) and is cal cul ated based on
pre-disability wages. The Conm ssi oner determ ned Foster's hi ghest
years of earnings to be 1974 and 1970, with a total incone of
$24, 430. H s average nonthly wage was determned to be $407,
ei ghty percent of which is $325.60. Foster does not conpl ain that
hi s average current earnings were inproperly cal cul at ed.
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