IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30922

Summary Cal endar

LI ONEL WAYNE MACEE,
Pl ai ntiff-Appellant,

ver sus

UNI TED STATES POSTAL
SERVI CE and MARVI N RUNYQN,
Post nast er CGeneral ,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana
(94- Cv-1412)

February 15, 1996
Before H G3d NBOTHAM DUHE , and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Li onel Wayne Magee appeals fromthe entry of summary judgnent
in favor of the United States Postal Service and Marvin Runyon,
Post master GCeneral of the U S We have jurisdiction, 28 U S. C
§ 1291, and we affirm

| .
Magee, a forner enployee of the Postal Service, sued the

Postal Service and the Postnaster Ceneral, alleging violations of

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



the Rehabilitation Act, 29 U S.C. §8 791 et seq., and the Privacy
Act, 5 U S.C. § 552a.

Magee began working for the Postal Service in June 1983 as a
Mai | handl er. I n 1992, Larry Fortsun, Magee's supervisor, referred
Magee to the Postal Service's Enployee Assistance Program due to
concerns about his nental fitness for duty. Dr. J. Roderick
Hundl ey, Magee's own psychiatrist, diagnosed Magee as suffering
from Post Traumatic Stress D sorder, and Mgee relayed this
information to his supervisors.

M chael Smth, the Postmaster of Monroe, |earned of the
probl ens Magee had been having with work and his co-workers. In
June, 1993, Smth requested that Magee undergo a fitness for duty
exam nati on. Dr. Rahn Sherman, a board-certified psychiatrist,
performed the exam nati on and concl uded t hat Magee was not fit for
duty due to his nental condition. Magee's own psychiatrist, Dr.
Hundl ey, concurred with the conclusions in Dr. Sherman's report.

Based on this report, Smth decided to pl ace Magee on of f-duty
status in July 1993. Magee sought Smith's assistance in applying
for disability retirenment based on his condition. After six
mont hs, Smth requested a second fitness for duty exam nation. Dr.
Ant hony Young, a clinical psychol ogist, perfornmed the examin June
1994 and concluded that Mgee could not work in "any kind of
stressful setting, whether that be from the work denmands or the
i nterpersonal or social demands of the setting at the present

time."



After reviewing available positions, Smth concluded that
Magee's condition rendered himunfit to work as a Mail handl er and
that he could not be reasonably accommobdated in the Monroe post
office. Smth renoved Magee fromhis position on July 5, 1994, and
Donal d Vercher, Smth's superior, advised Magee of his term nation
on August 8, 1994.

Al l eging discrimnation based on disability, Mgee appeal ed
his renoval to the Merit Systens Protection Board. The Board
affirnmed t he decision to renove Magee but concl uded that the Post al
Service had not given Magee a proper appeal when it placed himon
of f-duty status in 1993. The Postal Service awarded Magee backpay
for that period. WMagee did not appeal the Board' s deci sion.

Magee filed this suit in August 1994. By an anended
conpl aint, Magee alleged violations of the Rehabilitation Act and
the Privacy Act. This district court granted summary judgnent for
the defendants on all clains. Magee now appeal s.

1.

To prevail under the Rehabilitation Act, Magee nust prove that
1) he was an individual with a disability, 2) he was otherw se
qualified, 3) he worked for the United States Postal Service, and
4) he was adversely treated solely because of his disability. 29

US C 8§ 794(a); Chandler v. Gty of Dallas, 2 F.3d 1385, 1390 (5th

Cr. 1993). Aqualified individual is, inter alia, one "who, with
or w thout reasonable accommodation, can perform the essential
functions of the position in question wthout endangering the

health and safety of the individual or others."” 29 CFR



8§ 1613. 702(f). The district court held that Migee failed to
produce proof that he was capable of performng the essential
functions of the job, either wth or wthout reasonable
accommmodat i ons.

Magee does not contest the district court's conclusion that
the essential functions of a Mailhandler include the ability to
work closely with others while processing nail. Rat her, Magee
chal l enges the district court's conclusion that he could not
performthose functions, arguing that deposition testinony of two
of Magee's supervisors, when viewed in the light nost favorable to
Magee, support an inference that Magee was capable of perform ng
hi s j ob.

The district court considered and rejected this argunent.
Every doctor to exam ne Magee, including Magee's own psychiatri st,
concl uded that he was unable to work in the stressful environnment
of the Monroe post office. In light of this uncontradicted nedical
evi dence, strained inferences drawn fromthe deposition testinony
of Magee's supervisors do not raise a triable issue of fact. See

Chiari v. Cty of League GCty, 920 F.2d 311, 317 (5th Gr. 1991)

(affirmng summary judgnent in light of uncontradicted nedical
testi nony).

Magee next contends that, regardless of his condition in July
1994, he was capabl e of performng his job in June 1993. Moreover,
he contends that, even if he was not so capable, there is no
evidence of the unavailability of a reasonable accommopdation in

June 1993. The first clains falls prey to the uncontradicted



medi cal opinions of two doctors that Magee was unable to perform
his job at that tine.

The second claimfalls prey to the fact that neither doctor
recommended any changes in Magee's work duties that would have
rendered himable to performhis job. Nor did Magee request any
accommodation from the Postal Service. To the contrary, Magee
sought Postrmaster Smith's help in conpleting docunentation for
disability retirenent after he was notified of his of f-duty status.
Magee cannot now conplain that the Postal Service failed to
consi der reasonabl e accommmobdati ons when he did not even request
such accommodati on.

Finally, Magee clains that the district court erred by not
considering Magee's alternative clai mof disparate treatnent under
the Rehabilitation Act. The anmended conplaint did not clearly
allege a claim for disparate treatnent. Even so, Magee did not
press this claimeither in his notion for sunmary judgnent or in
hi s opposition to the Postal Service's notion for sunmary j udgnent.
In short, Magee abandoned this claim if it was ever asserted at
all. Hs belated attenpt to resurrect it in his notion for
reconsi deration of the district court's grant of summary judgnent

istoolittle, too late. See Frietsch v. Refco, Inc., 56 F.3d 825,

828 (7th Cir. 1995).
L1l
Magee's Privacy Act clains fare no better. Magee all eges that
Postal Service officials violated his privacy rights through

various actions. Those actions include: 1) Smith's obtaining



Magee's nedical records from Magee's private physician; 2)
rel easi ng those records to Dr. Tony Young; 3) Vercher's receiving
a copy of Dr. Sherman's nedical report; 4) Smth's receiving a copy
of Dr. Sherman's nedical report; and, 5) Smth's nmaintaining a
secret file regarding Magee. W address each in turn.

Magee argues that Smth obtai ned Magee's nedi cal records from
Dr. Hundley in violation of 39 CF. R § 266.4(a)(1)(ii), which
provi des that postal official will "collect information, to the
greatest extent practicable, directly fromthe subject individual."
The district court rejected Magee's claim holding that Smth had
satisfied the regulation by asking for these records after Magee
informed himof their existence and by seeki ng a subpoena for them
only after Magee refused to turn the records over to the Posta
Service. Magee concedes that he refused to turn over his nedica
records to Smth when Smth asked for them There was no error.

Magee next argues that the rel ease of Magee's nedical records
to Dr. Tony Young violated the Privacy Act. The district court
held that the Privacy Act permtted the release of records "to an
expert, consultant, or other person who is under contract to the
Postal Service to fulfill an agency function, but only to the
extent necessary to fulfill that function.” 54 Fed.Reg. 43652-
01(2)(F). Magee's response that the rel ease does not qualify under
this exception because Dr. Young was not a contract physician and
because he was retained to performa one-tine exam nati on of Magee

i's unavailing.



Magee's third and fourth clains center upon the partial
rel ease of Dr. Sherman's nedical report to Smth and Vercher. The
district court rejected Magee's clains, concluding that 5 U S. C
8§ 552a(b) (1) allows disclosure "to those officers and enpl oyees of
the agency . . . who have a need for the record in the performance
of their duties."” Magee does not contest that Smth and Vercher
have a need for the record as part of their duty to nanage Post al
Servi ce enpl oyees under their supervision, nor does Magee address
the controlling effect of the statute's own | anguage. Rather, he
alleges that Smth and Vercher violated the Privacy Act because
they did not followthe procedure for requesting nedical records as
provi ded by i nternal Postal Service rules not published in the Code
of Federal Regul ations. We doubt that the violation of these
internal rules states a claimunder the Privacy Act. Even so, we
cannot ignore the clear mandate of the Privacy Act itself.

Finally, Magee clainms that Smth maintained a secret file in
his desk drawer regarding Magee in violation of 39 CFR
8§ 268.1(b), which provides that "[n]o enployee will maintain a
secret systemof records about individuals." The record, viewed in
the light nost favorable to Magee, only shows that Smth retained
copi es of relevant docunents regardi ng Magee during the pending
review of Magee's enpl oynent status. Moreover, Magee knew of the
file' s existence and had di scussed the file's security with Smth.
In short, Smth's limted fil e-keepi ng was not a "secret system of
records about individuals."

AFFI RVED.



