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PER CURI AM *

Eri ¢ Lawayne Thomas pl eaded guilty to one count of possession
wth intent to distribute cocaine base and one count of
distribution of cocaine base, in violation of 21 US.C
8§ 841(a)(1). The district court sentenced Thomas to two concurrent
ternms of 228 nonths and a five year supervised rel ease. On appeal,
Thomas rai ses several points of error.

Thomas cont ends t hat the governnent i nperm ssibly mani pul at ed

Pursuant to Local Rule 47.5, the Court has determ ned that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in Local Rule 47.5. 4.



his sentence by delaying his arrest until he had sold over five
hundred granms of crack cocaine to the undercover agent, in order to
"ratchet -up" his base offense level.! W have yet to recogni ze the
cl ai mof sentence factor manipulation?inthis circuit, but instead
have evaluated these clains under the due process "outrageous
conduct" standard.® See United States v. Trenelling, 43 F.3d 148,
151-52 (5th Cr.) (declining to recognize claim of sentence
mani pul ati on, but instead applying due process test to determne if
t he governnent had i nperm ssi bly mani pul ated t he anount of drugs),
cert. denied, ___ US __ , 115 S. C. 1990, 131 L. Ed. 2d 876
(1995). The record in this case supports the district court's
finding that the governnent did not engage in "outrageous" conduct
and that Thomas's willing participationin the escalating series of
drug transactions constituted conduct properly considered in
determ ning Thomas's base offense |evel. See United States v.
Evans, 941 F.2d 267, 273 (5th Cr.) (holding that a defendant who
actively participated in a series of drug transactions nmay not
avail hinself of the defense of outrageous governnment conduct),
cert. denied, 502 US 972, 112 S. C. 451, 116 L. Ed. 2d 468
(1991); see also United States v. Shephard, 4 F.3d 647, 649 (8th

1 Thomas engaged in a series of five transactions in which he sold

crack cocai ne to an under cover agent inincreasingly greater anounts, cul mnating
in the final sale of 246.6 grams of crack cocai ne.

2 Sent enci ng factor manipul ation "occurs when a defendant, although

predi sposed to conmit a minor or |lesser offense, is entrapped in conmitting a
greater offense subject to greater punishnment." United States v. Staufer, 38
F.3d 1103, 1106 (9th Cr. 1994) (internal quotation nmarks omtted).

8 See United States v. Washington, 44 F.3d 1271, 1279-80 (5th Cir.)
(declining to address the viability of sentence manipulation clains), cert.
denied, _ US _ , 115 s C. 2011, 131 L. Ed. 2d 1010 (1995).
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Cir. 1993) (recognizing | egitimte governnent purpose in prol onging
operation beyond initial transaction for the purpose of
"establishing guilt beyond a reasonabl e doubt, probing the depth
and extent of a crimnal enterprise, determning whether a
conspiracy exists, or tracing the drug deeper into the distribution
hi erarchy"), cert. denied, = US |, 114 S. C. 1322, 127 L
Ed. 2d 671 (1994).

Thomas next contends that the district court inproperly
considered a prior adjudicationindetermning his crimnal history
classification. According to the presentence report, Thonas
pl eaded guilty to a Louisiana state drug charge. The conviction
was | ater set aside, pursuant to a Louisiana statute, after Thomas
successfully conpl eted a probationary period. Thomas argues that
this conviction should not have been considered in calculating his
crimnal history because it was "expunged" from his record. See
US S G 8 4A1.2(j) ("sentences for expunged convictions are not
count ed"). Thomas, however, presented no evidence to rebut the
findings in the presentence report that this conviction had nerely
been set aside follow ng a probationary period. The district court
relied on the probation officer's research concerning the
di sposition of Thomas's prior sentence, and we w |l not disturb the
district court's finding absent evidence to the contrary. See
United States v. Gaytan, 74 F.3d 545, 558 (5th Gr. 1996)
(requiring defendant to denonstrate that district court's
sentencing information was "materially untrue” in order to prevai

on appeal ); see also, United States v. Caswell, 36 F. 3d 29, 31 (7th
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Cir. 1994) (declining to accept defendant's contention that prior
conviction had been expunged because the record contained no
evi dence that the conviction had been expunged). Thomas pl eaded
guilty to the state drug charge. Although his conviction was | ater
set aside, 8 4Al.2(f) expressly allows the district court to
consider "a diversionary disposition resulting in a finding or
adm ssion of gquilt . . . even if a conviction is not formally
entered." U S S.G 8 4A1.2(f); see also United States v. G ral do-
Lara, 919 F.2d 19, 23 (5th Cr. 1990) (holding that defendant's
guilty plea in deferred adjudication proceeding is properly
considered in calculating crimnal history). Accordi ngly, the
district court did not err by <considering Thomas's prior
adjudication in calculating his crimnal history classification.
Finally, Thomas alleges that the district court erred by
refusing to consider his 8 5K1.1 notion for downward departure;
that the sentencing guidelines related to cocai ne base of fenses are
unconstitutional ;* and that the district court erred by increasing
his offense | evel for obstruction of justice. W find these clains
to be without nerit. Thomas' s argument concerning the § 5Ki1.1
motion he attenpted to file nust fail. The plain |anguage of
8§ 5K1.1 indicates that to be considered, the governnent nust file
the notion. See U S.S.G 8§ 5K1.1 ("Upon notion of the governnent
."); see also United States v. Harrison, 918 F.2d 30, 32 (5th

4 Thomas contends that the sentencing guidelines violate the Fifth

Anendnent ' s equal protection and due process requirenents, the Ei ghth Anendnent's
prohi bition against cruel and unusual punishnent, and are unconstitutionally
vague and anbi guous.
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Cr. 1990) (holding constitutional 8§ 5KI1.1's requirenent that
governnent file notion before district court nay depart on grounds
that defendant provided "substantial assistance"). Simlarly,
Thomas's contentions concerning the constitutionality of the
sentencing guidelines pertaining to crack cocaine offenses are
foreclosed by Fifth Grcuit precedent. See United States v.
Buchanan, 70 F.3d 818, 828 n.9-10 (5th Gr. 1995) (catal oguing
prior decisions rejecting constitutional challenges to sentencing
gui del i nes applicabl e to cocai ne base of fenses), cert. denied, 1996
W, 96864 (Mar. 25, 1996). Finally, Thomas's contention that the
district court erred in enhancing his sentence for obstruction of
justice under U.S.S.G 8 3Cl.1 nust also fail. The record supports
the district court's finding that Thomas willfully provided fal se
testinony with the intent to excul pate a woman who was present
during a drug transaction. Such perjury is sufficient to support
a 8 3Cl1.1 enhancenent. U.S.S.G § 3Cl.1, coment. (n.3(b)); United
States v. Storm 36 F.3d 1289, 1297 (5th Gr. 1994), cert. denied,
US __, 115 S C. 1798, 131 L. Ed. 2d 725 (1995).

For the foregoing reasons, we AFFIRM



