IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

Nos. 95-31026 & 96-30117

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
V.
TERRY WAYNE TOMLEY,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Loui siana
(CR-91-20008-01)

April 11, 1997
Before PCOLI TZ, Chief Judge, and W SDOM and KING Circuit Judges.

PER CURI AM *

Terry Wayne Townl ey chal | enges his sentence entered pursuant
to a guilty plea and plea agreenent as well as the district
judge’s refusal to recuse hinself on the basis of personal bias.
Because we concl ude that the governnent breached the plea
agreenent, we vacate the sentence and remand for resentencing
before a different judge.

. BACKGROUND

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



Pursuant to a plea agreenent, Terry Wayne Townl ey pl eaded
guilty to one count of conspiracy to kidnap. The district court
sentenced Townley to a 300-nonth term of inprisonnment, an upward
departure fromthe sentence range in the Sentenci ng Guideli nes.
On March 9, 1993, this court vacated Townl ey's sentence and
remanded to the district court for resentencing. The district
court again sentenced Townl ey to 300 nonths inprisonnent, and
Townl ey agai n appeal ed his sentence. On Decenber 28, 1994, this
court affirnmed because the district court gave acceptabl e reasons
for its upward departure and the extent of the departure was not
an abuse of discretion.

On Septenber 7, 1995, Townley filed a pro se notion to
vacate his sentence under 28 U.S.C. 8§ 2255, alleging that the
gover nnent had breached the plea agreenent by recommendi ng an
upward departure and that the district judge's "personal bias
against Townley facilitated a Fifth Arendnent violation."

Townl ey also filed a notion to disqualify the district judge.!?
The district court denied the notion to disqualify, and Townl ey
appeal ed. By order entered on October 6, 1995, the district
court dism ssed Townley’'s 8§ 2255 notion. Townley filed a notice
of appeal fromthat ruling on Cctober 19, 1995. On January 8,

1996, Townley filed a “Request for a Rule 35 FFR C. P.” The

! Because we conclude that Townl ey nmust be resentenced
before a different judge, we need not address the nerits of
Townley’'s claimthat the trial judge was biased against him W
note, however, that Townley's claimis wthout nerit. See
Liteky v. United States, 510 U. S. 540 (1994).
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district court dismssed the notion, and Townley filed a tinely
noti ce of appeal fromthat dism ssal.

Townl ey has two appeal s pending before this court: No. 95-
31026 concerns Townley’'s notion to disqualify the district judge
and his notion for relief under 8§ 2255 and No. 96-30117 concerns
Townley’s Rule 35 notion. The appeal s have been consol i dat ed. ?

1. DI SCUSSI ON
A. 28 U S C § 2255 argunents
1. procedural bar

The governnent argues that Townley is procedurally barred
from maki ng his 8§ 2255 cl ai ns because he did not raise the
argunents on direct appeal. "Relief under 28 U S.C A 8§ 2255 is
reserved for transgressions of constitutional rights and for a
narrow range of injuries that could not have been raised on
direct appeal and would, if condoned, result in a conplete

m scarriage of justice." United States v. Vaughn, 955 F.2d 367,

2 Because it is a jurisdictional issue, on our own notion,
we exam ne whet her Townl ey’s appeal is properly before this court
because he has not obtained a certificate of appealability. As
anended by the Antiterrorismand Effective Death Penalty Act
(AEDPA), to appeal the district court’s ruling on a 28 U S.C. 8§
2255 notion, the appellant nust obtain a certificate of
appeal ability (COA). This court has recently ruled that when
both the final judgnent and notice of appeal are filed before the
effective date of the AEDPA anendnents, the COA requirenment for §
2255 notion does not apply. United States v. Rocha, No. 95-
11229, 1997 W. 123580, at *3 (5th GCr. Apr. 3, 1997). Because
the final judgnent and Townl ey’ s notice of appeal were filed
before AEDPA's effective date, we conclude that Townl ey does not
need a COA and that Townley’'s appeal is properly before this
court.



368 (5th Gr. 1992). Further, a defendant generally may not
rai se a fundanental constitutional error in a 8 2255 petition for
the first time w thout showi ng both cause for the procedural
default and actual prejudice resulting fromthe error. United
States v. Drobny, 955 F.2d 990, 995 (5th Gr. 1992). However, to
i nvoke the procedural bar, the governnent nmust raise it in the
district court. Id. at 995. 1In the instant case, the governnent
did not raise the procedural bar in the district court because
the notion was sunmarily deni ed before the governnent could file
a response. Thus, we nust review Townley’'s 8 2255 argunent on
the nerits.3
2. breach of the plea agreenent

Townl ey argues that the governnent breached the plea
agreenent by recommendi ng an upward departure. The plea
agreenent provided that “[a]t the tinme of sentencing, the United
States agrees to nake no recomendati on as to an appropriate

sent ence” and al so stated that

3 In his reply brief, Townley asserts that if “the issues
raised in the Defendant’s Petition upon which this appeal is
based, were not preserved, then as a matter of |aw, the Defendant
has been denied effective assistance of counsel.” The
i neffective assistance of counsel argunent is irrelevant because
we conclude that we can consider Townl ey’ s 8§ 2255 argunents.

Townl ey al so asserts ineffective assistance of counsel
because at sentencing, his attorney “refused to call several
wtness [sic] in nmy behalf, refussed [sic] to question or address
the PSI, when in fact it was wong.” These are all the details
Townl ey provides concerning his claim Townley’'s failure to
provi de supporting argunents for this claimanounts to a failure
to raise it, and thus we wll not consider it on appeal. See
Bri nkmann v. Abner, 813 F.2d 744, 748 (5th Cr. 1987).
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[a]t the tinme of sentencing the United States wll
not oppose any sentence reconmendati on by the defendant
or his counsel as to what the appropriate sentence
shoul d be, as long as that sentence is not |ess than
the m ni nrum sentence called for by the guideline
sentencing range . . . . The United States, however]|,]
reserves the right to correct any factually erroneous
information proffered by the defendant or his counsel

There is no argunent that the governnent breached this agreenent
during the first sentencing. However, after this court vacated
the sentence and remanded for resentencing, the governnent nade
several statenents that Townl ey contends violated the plea
agreenent. At the sentencing hearing, the governnent stated:

[T]he United States would stress that this court, in

its initial sentencing of the defendant, sentencing the

defendant to twenty-five years was clearly justified by

t he evidence. There has been additional evidence

submtted . . . . Twenty-five years was a m ni ma

anount that the court was justified in sentencing the

defendant to. The court was justified in sentencing

the defendant to thirty years based on the extrene

physi cal and enotional abuse . . . . The guidelines

coul d never take that into account. The governnent,

your honor, would ask that the defendant be sentenced

to thirty years incarceration
The governnent l|later stated that is was “asking for a substanti al
upward departure.” Townley clains that these statenents breach
the plea agreenent. The trial court denied Townl ey s § 2255
nmotion, stating that “[t]his court has the right, and in fact
did, nove for an upward departure on its own accord.
Therefore, there was no breach of the plea agreenent by the

governnent.” The governnent agrees and further asserts that the

governnent’s statenents did not influence the sentencing judge



because Townl ey would |ikely have received the sane sentence
wi t hout those statenents.

In reviewing a district court’s denial of a § 2255 noti on,
this court reviews factual findings for clear error and
conclusions of |law de novo. United States v. Faubion, 19 F. 3d
226, 228 (5th Cr. 1994). \Wether the governnent has breached a
pl ea agreenent is a question of |aw reviewed de novo. United
States v. Valencia, 985 F.2d 758, 760 (5th Cr. 1993).

"[1]f a prisoner's guilty plea is based "in any significant
degree’ on a prosecutor's prom se which reasonably may be said to
be part of the consideration for the agreenent, that prom se nust
be fulfilled." United States v. Birdwell, 887 F.2d 643, 645 (5th
Cir. 1989)(quoting Santobello v. New York, 404 U S. 257, 262
(1971)). The governnment nust “strictly adhere” to the terns of
the agreenment. Valencia, 985 F.2d at 760. |If we determ ne that
t he governnent has breached a plea agreenent, “specific
performance of the agreenent is called for, and Appel |l ant nust be
sentenced by a different judge.” 1d. (internal alterations and
gquotation omtted).

It seenms clear that the trial court’s conclusion that the
governnent did not breach the plea agreenent was erroneous. The
pl ea agreenent clearly states that the governnent “agrees to nake
no reconmendation as to an appropriate sentence,” and yet at
sentenci ng the governnent requested “a substantial upward

departure.” The governnent even admts in its brief that the
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statenents “went beyond what was contenplated in the plea
agreenent.”

The essence of the governnent’s defense is that its
statenents did not affect the sentencing judge. However, in
Val encia, we found a simlar argunent unpersuasive. |d. at 761
In Val encia, the governnent stipulated in the plea agreenent that
t he defendant had accepted responsibility for his actions, but at
sentenci ng, the governnent argued that the defendant had not
truly accepted responsibility. Id. at 760-61. W rejected the
governnent’s argunent on appeal that the breach of the plea
agreenent was harn ess:

The interest of justice and standards of good

faith in negotiating plea bargains require reversal

where a plea bargain is breached. Santobello v. New

York, 404 U S at 262-63, 92 S. C. at 498-99. A

| esser standard woul d permt the governnent to nmake a

pl ea bargain attractive to a defendant, subsequently

vi ol ate the agreenent and then argue harnl ess error,

t hereby defraudi ng the defendant.
ld. at 761. Because we have determ ned that the governnent
breached the plea agreenent, we vacate Townl ey’s sentence and
remand for resentencing before a different judge, as required by
Val enci a.

3. errors in sentence cal cul ation
Townl ey chal |l enges the district court’s calculation of his

of fense level, the district court’s reasons for departing from

the Sentencing Cuidelines, and the extent of the departure. None



of these argunents are cognizable in a §8 2255 action. See
Faubi on, 19 F. 3d at 232-33.
B. Rule 35 notion
Townl ey filed a notion under Rule 35 of the Federal Rules of
Crim nal Procedure, seeking a reduction of his sentence for
“substantial assistance in the investigation or prosecution of
anot her person who has commtted an offense.” FeED. R CRM P.
35(b). The district court denied Townl ey’s notion because a
reduction under Rule 35 can be granted only “on notion of the
Governnent.” |d. The governnent filed no such notion and is
under no duty to do so absent sone express agreenent. See United
States v. Aderholt, 87 F.3d 740 (5th Cr. 1996). No such
agreenent exists in this case, and thus the district court did
not err in denying Townl ey’ s notion under Rule 35.
[11. CONCLUSI ON
As to No. 96-30117, we AFFIRM As to No. 95-31026, we
VACATE Townl ey’ s sentence and REMAND for resentencing before a
different judge on the basis that the governnent breached the
pl ea agreenent. As to all other issues in No. 95-31026, we

AFFI RM



