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THOVAS MEDFORD
Peti ti oner- Appel | ant,
vVer sus
BURL CAIN, Acting Warden, Louisiana State
Penitentiary; RICHARD P. | EYOUB, Attorney

CGeneral, State of Loui siana,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA-95-1859-T)

March 17, 1996

Bef ore DAVI S, BARKSDALE, and DeMOSS, Circuit Judges.
PER CURI AM *

Thomas Medford, pro se, appeals the dismssal, wthout
prejudi ce, of his habeas petition. W AFFIRM

| .

Medf ord, convicted of first-degree nurder in 1985, is serving

a life sentence in the Louisiana State Penitentiary. While his

appeal from the denial of his second application for post-

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



conviction relief was pending before the Louisiana Suprene Court,
he sought federal habeas relief. The district court dismssed his
petition for failure to exhaust state renedies.

.

A fundanental prerequisite to federal habeas relief under 28
US C 8 2254 is the exhaustion of all clains in state court. Rose
v. Lundy, 455 U. S. 509, 519 (1982). "The exhaustion requirenent is
excused only in those rare cases where exceptional circunstances of
pecul i ar urgency mandate federal court interference."” Deters v.
Collins, 985 F.2d 789, 795 (5th Cr. 1993) (internal quotation
marks and citation omtted).

Medf ord contends that the exhaustion requirenent should be
excused because (1) the Louisiana Suprene Court recently denied
relief to an applicant raising a claimidentical to his; (2) the
Loui siana Suprene Court, in violation of the equal protection
clause, is clained to have wunfairly delayed ruling on his
appl i cati on because he was proceeding pro se; and (3) a m scarri age
of justice will result because he is innocent of first-degree
mur der .

Medf ord has not denonstrated that the circunstances of his
case justify an exception to the exhaustion requirenent. Hi s claim
of futility is without nerit because, after the district court
di sm ssed his habeas petition, the Louisiana Suprene Court granted

his wit application and ordered a hearing to determ ne whether his



claimfalls within an exception to the three-year tine limt for
filing applications for post-convictionrelief. H s delay claimis
meritless because his claim had been pending in the Louisiana
Suprene Court for only nine nonths at the tinme the nagistrate judge
consi dered that contention. Finally, our court has not recognized
a claimof innocence as an exceptional circunstance warranting an
exception to the exhaustion requirenent. See Deters, 895 F. 2d at
795 & n. 16.

In his reply brief, Medford contends that he has technically
exhausted his state renedi es because the Loui si ana appel |l ate courts
have hel d that he does not have any state renedi es avail abl e, based
on the state appellate court's refusal to consider his petitions
because they were filed beyond the three-year |limtations period.
W do not consider issues raised for the first tinme in a reply
brief. E.g., United States v. Jackson, 50 F. 3d 1335, 1340 n.7 (5th
Cir. 1995). 1In any event, the Louisiana Suprene Court's grant of
partial relief to Medford denonstrates that this claim is
meritless.

L1,
For the foregoing reasons, the judgnent is

AFFI RVED. !

. Medford's notion to hold his appeal in abeyance to give the
state court "a fair opportunity to correct the state courts'
discrimnating practices" is DEN ED
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