IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-31157
Summary Cal endar

CATRINA M REED
Pl ai ntiff-Appellee,

ver sus
R C. JOHNSON, ET AL.,

Def endant s,

WESLEY C. JOHNSON, d/b/a
African Harvest,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
USDC No. 93-CV-1652 K

January 14, 1997
Before DAVIS, EMLIO M GARZA and STEWART, Circuit Judges.
PER CURI AM *

Foll ow ng a bench trial, the district court found Wsl ey
Johnson and African Harvest, Inc., liable for violating the

m ni mum wage and overtinme provisions of the Fair Labor Standards

Act (FLSA), 29 U S. C. 88 206 and 207. Johnson argues that the

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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district court erred in striking African Harvest’'s brief.
African Harvest has not filed a notice of appeal and thus the
question whether the district court erred in striking African
Harvest’s answer is not properly before us. See Fed. R App. P
3(b). Reed’ s notion to strike the portions of the brief relating
to this issue is GRANTED

Johnson al so argues that the district court erred in
excl udi ng evi dence concerni ng whether African Harvest was an
enterprise exenpt fromthe FLSA provisions under 29 U S. C
8§ 213(a)(2)(iv) (West 1965), thereby denyi ng Johnson the
opportunity to present a defense. This exenption was repealed in

1989. 29 U.S.C. 8§ 213(a)(2) (West Supp. 1996). Johnson’s appeal

is without arguable nerit and is frivolous. Howard v. King, 707
F.2d 215, 219-20 (5th Gr. 1983). The appeal is DI SM SSED as

frivolous. 5th Gr. R 42.2. W AWARD Reed appellate attorney’s
fees and REMAND to the district court for a determ nation of the

anmount of the award.



