IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-31229
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus
TI MOTHY THOVAS,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
USDC No. CR-95-34-D
April 14, 1997
Before WSDOM KING and SMTH, G rcuit Judges.
PER CURI AM *

Ti not hy Thonas appeal s his sentence for distribution of
cocaine in violation of 21 U S.C. § 841(a)(1). Thomas argues
that the Governnent breached the plea agreenent. W have
reviewed the record and find no plain error. The Governnment
proffered evidence concerning Counts Il and II1l only after the

district court ordered it to do so, and not before re-urging its

position that it did not oppose exclusion of such evidence as

The court has determned that this opinion should not be
publ i shed and is not precedent except under the limted
circunstances set forth in Local Rule 47.5. 4.



rel evant conduct. Al so, because all relevant conduct nust be
considered in determning the base | evel offense,! Thomas

is unable to denonstrate that the all eged breach of the plea
agreenent affected his substantial rights.?

AFF| RMED.

. United States v. Vital, 68 F.3d 114, 117 (5th Gr.
1995); United States v, Byrd, 898 F.2d 450, 452 (5th Gr. 1990).

2 See United States v. Calverley, 37 F.3d 160, 162-64
(5th Gr. 1994)(en banc), cert. denied, 115 S. C. 1266 (1995).




