IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 95-40005
DAVID R RUI Z,
Pl ai ntiff-Appellee,
and
CURTI S R CLOADUS
Pl aintiff,
ver sus
JAMES A. LYNAUGH LARRY CRON G B. FLONERS
M SHARP, Captain; FNU ENGLAND, Sgt;
D. LANMAN,. M SSY SMTH, FNU GRIFFIN;, B. M LES;
EDUARDO GARCI A; OLGA A. PERRY; FNU STRI CKLAND
GREG BARNHART; CATHY BURRI S,
Def endant s,

and
SAMUEL BENNETT; WLLI AM MElI ER

Def endant s- Appel | ant s.

Appeal fromthe United States District Court for the
Eastern District of Texas
(89-CV-497)

) June 26, 1996
Before JOLLY, DUHE, and STEWART, Circuit Judges.

PER CURI AM *

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



Two correctional officers appeal judgnents entered agai nst themfor
retaliatory actions that they took against a prison "wit witer."
W reverse in part, vacate in part and renmand.

David Ruiz ("Rui z"), an inmate wel | - known t hr oughout the Texas
prison comrunity for his high-profile role in prisoner reform
litigation, filed a civil rights action under 42 U S C. 8§ 1983
agai nst nineteen prison enployees. Ruiz alleged that the prison
enpl oyees had violated his constitutional rightsinretaliationfor
his participation in class action litigation against the Texas

penal system See Ruiz v. Estelle, 679 F.2d 1115 (5th Cr. 1982).

A jury found that two of the nanmed defendants, Robert Bennett
("Bennett") and WIlliam Meier ("Meier"), retaliated against Ruiz
and were |iable for damages. Specifically, the jury found that
Bennett retaliated against Ruiz by searching Ruiz's cell and
confiscating certainitens. The jury also found retaliation on the
part of Meier, who had searched Ruiz's cell and left it in a state
of disarray. However, in both cases, the jury found that each
correctional officer woul d have engaged i n t he sane conduct even in
t he absence of aretaliatory notive and therefore awarded Ruiz with
only two dollars in nom nal damages.

Thereafter, in ruling upon Ruiz's posttrial notion for

equitable relief, the district court entered a decl aratory judgnent



agai nst Bennett! and a permanent injunction against Meier.2 At the
sane tine, the district court entered a partial final judgnent that
ordered Bennett and Meier to pay one dollar each i n nom nal damages
to Ruiz; the judgnent also dismssed all other clainms and
defendants to the lawsuit.® Bennett and Meier noticed an appeal of
the district court's partial final judgnent, permanent injunction,
decl arat ory judgnent and nmenorandum opi ni on regardi ng the award of

equitable relief.

The declaratory judgnent states in relevant part:

DECLARED that defendant Robert Bennett violated
plaintiff David Ruiz's Constitutional rights by
retaliating against him for his |egal and other
expressive activity by neans of confiscating a
t herapeutic rubber ball and typewiter hinge from
plaintiff David Ruiz's prison cell.

2The permanent injunction states in relevant part:

. defendant WIIliam Meier . is hereby
PERVMANENTLY ENJO NED fromsearching plaintiff David
Ruiz's cell and leaving it in a state of disarray
inretaliation for Plaintiff David Ruiz's |egal or
ot her expressive activities.

]%ln its listing of the dism ssed defendants, the district
court's partial final judgnent does not expressly nention one naned
defendant to this lawsuit, Geg Barnhart. W note however that,
apart froman openi ng statenent reference made by Rui z's counsel to
def endant "John Barnhart," the clains related to Greg Barnhart were
not presented at trial. |In addition, the record contains nothing
to indicate that Ruiz successfully served Barnhart on or prior to
Novenber 3, 1994, the service conpliance date inposed by order of
the district court. Therefore, despite sonme anmbiguity in the
record, we conclude that Geg Barnhart was not a defendant at the
time of trial and that the partial final judgnment did indeed
dismss all remaining defendants to this |awsuit.






I

Before reaching the nerits of this appeal, we address sua
sponte our appellate jurisdiction of this matter. Federal circuit
courts only have jurisdiction over three types of appeals: (D
final orders, 28 US. C § 1291; (2) certain specific types of
interlocutory appeals, such as those where injunctive relief is
involved, 28 US C 8 1292(a)(1); and (3) an appeal that the
district court has certified as final pursuant to Federal Rule of

Cvil Procedure 54(b), 28 U S.C. 8§ 1292(b). Dardar v. LaFourche

Realty Co., lInc., 849 F.2d 955, 957 (5th Cr. 1988). In a

multiparty lawsuit such as this one, a district court order is
final only if it adjudicates the clains or the rights and
liabilities of all the parties, or if it expressly determ nes that
there is no just reason for delay and expressly directs the entry

of judgnent. FED. R CV. P. 54(b); see also, e.qg., Jetco

Electronic Industries, Inc. v. Grdiner, 473 F.2d 1228, 1231 (5th

Cr. 1973). The record before us includes a "Partial Final
Judgnent" of the district court, but nothing that resenbles a Rule
54(b) certification. Wile we clearly have appellate jurisdiction
to hear an appeal fromthe grant of an injunction, the appellants
ask us to review and rule upon nuch nore than the pernmanent

i njunction that was entered agai nst Mier.



Previously in this circuit, we have taken a "practical, not
techni cal" approach to finality. Jetco, 473 F.2d at 1231. W have
held that a series of orders, considered together, may di spose of
all clains and all parties to a |lawsuit and thereby term nate the
litigation just as effectively as a single, final order of the

district court. ld.: see also Rley v. Woten, 999 F.2d 802

804-05 (5th Gr. 1993). Col l ectively considered, the district
court's partial final j udgnent per manent i njunction and
declaratory judgnent dispose of all «clains or rights and
liabilities of all remaining parties to this litigation.* W
therefore exercise our appellate jurisdiction and turn to the
merits of this appeal.
I
Qur disposition of the substantive nerits of this appeal is

controlled by Wods v. Smth, 60 F.3d 1161 (5th Gr. 1995), cert.

denied, 116 S.Ct. 800 (1996). I n Wbods, our court reviewed the

“W note in passimthat Ruiz's notion for attorney's fees
under 42 U. S. C. 8§ 1988 renmi ns out standi ng and subject to a stay of
the district court pending resolution of this appeal. The question
whet her judgnents are final and appealable prior to a ruling on
section 1988 attorney's fees was addressed by our court in Cobb v.
MIller, 818 F.2d 1227 (5th Gr. 1987). In Cobb, we concl uded t hat,
because of the collateral nature of the outstanding section 1988
fee question in that case, the district court's judgnent on the
merits was final and appeal able. Qur reasoning in Cobb is
applicable to this case, and we therefore conclude that the
out st andi ng section 1988 fee issue here does not bar our exercise
of appellate jurisdiction over the district court's cumulative
j udgnent s.



denial of a notion for sunmary judgnent in a section 1983 pri soner
retaliation case and held that prisoners nust satisfy a "but for"
standard in such cases. Id. at 1166. Recogni zing that this
standard pl aces a significant burden on the i nmate, we nonet hel ess
held that an inmate fails to state a claimof retaliationif heis
not "prepared to establish that but for the retaliatory notive the
conpl ai ned of incident ... would not have occurred." 1d.

Qur court is not alone in applying the "but for" standard to
prisoners' retaliationclainms. The Eighth Crcuit has consistently
adhered to this sanme standard in reviewing retaliatory transfer

clains filed against prison officials. E.q., &off v. Burton, 7

F.3d 734, 738-39 (8th Cr. 1993) (reversing district court's
posttrial judgnent in favor of prisoner because district court
failed to evaluate trial evidence under the correct "but for"

standard); Ponchik v. Bogan, 929 F.2d 419, 420 (8th Cr. 1991)

(despite fact that prisoner's filing of | awsuits was a cl ear factor
in his transfer, prisoner's claimof retaliatory transfer failed
because of fici al s woul d have requested the transfer notw t hstandi ng

the prisoner's litigation activities); Oebaugh v. Caspari, 910

F.2d 526, 529 (8th Cr. 1990) (to prevail on retaliation claim
pri soner has heavy burden of show ng that, but for an i nperm ssible
nmotive on the part of prison officials, disciplinary charges would

not have been brought).



Because the jury found as a fact that Bennett and Meier would
have engaged i n the sanme conduct even without aretaliatory notive,
Ruiz did not establish, as required by Wods, that but for the
retaliatory notive the conplained of incidents would not have
occurred. Wods, 60 F.3d at 1166. We therefore conclude as a
matter of lawthat Ruiz failed to satisfy this circuit's "but for"
standard and, accordingly, failed to prove his <claim of
retaliation. The district court's permanent injunction against
Meier and its declaratory judgnent against Bennett are VACATED.
The district court's partial final judgnent awarding nom nal
damages to Ruiz is REVERSED and REMANDED for further proceedi ngs
consistent with this opinion.

VACATED in part, REVERSED in part, and REMANDED.



