IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-40040
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ARNOLD G THOVAS

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:89-CR-178-2
(Cct ober 17, 1995)
Before PCOLI TZ, Chief Judge, and REAVLEY and SMTH, C rcuit Judges.
PER CURI AM *
Arnold G Thomas appeals the denial of an 18 U S.C
8§ 3582(c)(2) nmotion for sentence reduction pursuant to Anendnent
484 to the Sentencing Guidelines. |In the alternative, Thonas
argues that Amendnent 371 to U.S.S.G § 2D1.11 should have been
used to calculate his sentence.

Amendnent 484 changed application note 1 to U S.S.G § 2D1.1

by explaining that the term"m xture or substance" does not

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.
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include materials that nust be separated fromthe controlled
subst ance before the controll ed substance can be used. U S S G
App. C. anend. 484 (Nov. 1993). Anendnent 484 has been given
retroactive effect. 1d.; see 8§ 1B1.10(d) (Nov. 1993).

However, Thonas's base offense | evel was determ ned by the
anount of drugs that could have been produced fromthe 550 pounds
of phenyl acetic acid that the conspiracy sought to purchase.
Thomas did not contend that the phenylacetic acid contained waste
products. Amendnent 484 is not applicable to Thomas's case.

Thomas's § 2D1.11 argunent was not raised in the district
court. "[l]ssues raised for the first tinme on appeal are not
reviewabl e by this court unless they involve purely | egal
questions and failure to consider themwould result in nmanifest

injustice." Varnado v. Lynaugh, 920 F.2d 320, 321 (5th G

1991) (internal quotations and citation omtted). |In any event,

the argunent is neritless. See United States v. O leary, 35 F. 3d

153, 154-55 (5th Cr. 1994); United States v. Bellazerius, 24

F.3d 698, 703 (5th Cir.), cert. denied, 115 S. C. 375 (1994).

The decision of the district court is AFFI RVED



