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Before KING W ENER, and BENAVIDES, C rcuit Judges:
PER CURI AM:

Thi s appeal involves a battle between Plaintiff-Appellee North
Alano Water Supply Conpany (Uility) and the Defendant- Appel | ant
city of San Juan, Texas (City) over which one has the right to
provide water service to five residential subdivisions (disputed
areas) in or near the City. After the Gty began providi ng water
service to the disputed areas, the Uility filed this suit,
claimng that it had the exclusive right to provide water service
to the disputed areas. The district court held in favor of the
Uility and enjoined the CGty. The Gty appeal ed conpl ai ni ng,

inter alia, that the district court’s injunction is inproper,

vague, and offends both the Constitution and principles of
federalism W affirmin part and remand in part for nodification
of the injunction consistent with this opinion.
I
FACTS AND PROCEEDI NGS

A BACKGROUND

The Uility is a Texas nonprofit rural water supply conpany.
Approxi mately 20 years ago, the Texas Water Comm ssion, which has
since been succeeded by the Texas Natural Resources Conservation

Conmi ssion (Commission),! granted Certificate of Conveni ence and

" Pursuant to Local Rule 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.

! The Conmmission has rule making authority to regulate and
supervise retail public utilities’ rates, fees, operations, and
servi ces.



Necessity Nunmber 10553 (Certificate) to the Utility. The
Certificate obligates the Utility to provide water services for a
| arge rural area spanning Hi dalgo and WIllacy counties in South
Texas (Certificated Area).? To finance construction, operation
and i nprovenent of its water system the Utility obtained | oans and
grants fromthe Farner’s Hone Association (FnmHA). At the end of
1993, the UWility owed the FnHA approxi mately $12, 000, 000.

The City is a hone rule nmunicipality located in Hidalgo
County, Texas. It owns and operates a nunicipal water supply
system and provi des water service in several subdivisions north of
the City, sone of whichliewthinthe Wility' s Certificated Area.
As the Cty developed, the Uility would determne fromtine to
time that various subdivisions of the City that are within the
Certificated Area would be better served by the Gty. In such
instances, the Uility would either execute a witten release to
the Gty or acquiesce in the Cty s furnishing water service to
t hose subdi vi si ons. The five other subdivisions® which
collectively constitute the disputed areas are wthin the
Certificated Area and are currently receiving water service from
the Cty, but the Gty had never obtained a release from the

Uility to service these subdivisions. The Uility objected to the

2 See Tex. Water Code Ann. 13.250(a) (Vernon 1988 & Supp
1995) (“[Alny retail public wutility that possesses a . . .
certificate of public convenience and necessity shall serve every
consunmer within its certificated area and shall render continuous
and adequate service within the area or areas.”) (enphasis added).

3 The nanes of these subdivisions are Loma Linda 1, Lonm Li nda
2, Los Arboles, B&H Mbil e Hone Park, and Chaparrel es.
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City's providing service to the disputed areas, explaining that
these subdivisions are wthin the Certificated Area and are
adjacent to the Uility's water service lines. Despite these
objections, the City refused to allowthe Utility to provide water
service to the disputed areas.
B. THE LI TI GATI ON

In Decenber 1993, the Uility brought this action under 7
US C 8 1926(b) to enjoin the Gty from providing water service
wthin the Certificated Area. In July 1994, the Cty filed
applications (Applications) under 88 13.254% and 13.255,° seeking
to decertify portions of the Certificated Area and to recertify
theminthe Gty s nane. On August 18, 1994, before the Comm ssion
reached a decision on the Applications, the district court entered
an Agreed Prelimnary I njunction, enjoining the Gty fromservicing
any additional custoners within the Certificated Area and ordering
the Cty to contact the Conm ssion and request that it take no
further action on the Applications until the expiration of the
Agreed Prelimnary Injunction.®

1. Origi nal Judgnent

4 Tex. Water Code Ann. 8§ 13.254 (“The conmissioner at any tine
after notice and hearing nmay revoke or anend any certification of
public convenience and necessity . . . if it finds that the
certificate holder has never provided, is no |onger providing, or
has failed to provide continuous and adequate service in the area,
or part of the area, covered by the certificate.”).

°>1d. 8 13.255 (addressing single certification in an annexed
or incorporated area).

6 This prelimnary injunction has not been challenged in this
appeal .



On Decenber 15, 1994, the district court entered final
judgnment (Original Judgnent) in favor of the Wility and agai nst
the Cty. After noting that under Texas law the Uility had a
| egal duty to provide continuous and adequate service to residents
inthe Certificated Area, the district court held that the Utility
had, as a matter of |aw, “made service available” as required by 8§
1926(b). In the alternative, the district court held that because
the Uility had water service |ines adjacent to the disputed areas,
it had, as a factual matter, “nmade service available” as required
by 8§ 1926(b). The district court concluded that the Cty had
encroached on the service area of a federally indebted water
association and thus violated §8 1926(b).

The district court found that the Utility’s annual net revenue
attributable to the disputed areas was approximately $365, 000.
Accordingly, it permanently enjoined the Gty from(1) pursuingthe
Applications; (2) offering to provide or providing service to the
di sputed areas; and (3) offering to provide or providing water
service to areas that lie within the Certified Area but are not
currently served by the Cty, except as agreed to by the Utility.
Finally, the court also instructed that the transition of service
from the Cty to the Uility within the disputed areas be
acconplished so as to mnimze interruption in water service.

2. Amended Judgnent

On Decenber 27, 1994, the Gty filed a notion for a newtrial
and a notion to alter or anend the judgnent (City's Mdtions). On

Decenber 28, 1994, the Uility filed what it “captioned” as a



nmotion for leave to anend its conplaint (Uility' s Mdtion). On
January 27, 1995, the court overruled the City' s Mtions, but took
the UWility’s Motion under advisenment. |In May 1995, the district
court issued an order which construed the Uility’'s Mtion as a
Rule 59(e) notion to anend or alter the judgnent and granted it
(Amrended Judgnent).

The Anmended Judgenent granted the sane relief as the Oiginal
Judgnent. In addition, it clarified that the Cty nust relinquish
tothe Utility control of the water distribution infrastructures in
the di sputed areas. On May 5, 1995, the Cty filed its anmended

notice of appeal, challenging, inter alia, the district court’s

findings of fact, its legal conclusions, and the renedy it
f ashi oned.
C. THE Cowm SSl ON AGREES W TH THE D1 STRI CT COURT

On May 30, 1995, the Comm ssion issued a Cease and Desi st
Order (Commission’s Order) at the request of the Wility. The
Texas Conm ssion ruled that, as the disputed areas are wthin the
Certificated Area, the Uility had the exclusive right to provide
water in the disputed areas. As a result, the Comm ssion’s O der
directed (1) the Uility to provide “continuous and adequate”
service to the disputed areas; (2) the Gty to continue providing
wat er service to the disputed areas until the Uility initiates
service; and (3) the Gty to cease providing water service to the
di sputed areas upon initiation of service by the Wility. The
Comm ssion declined to order the City to relinquish control of the

wat er distribution infrastructures to the UWility, explaining that



it did not have the power to do so. As a final instruction, the
Commi ssion ordered the Gty and the UWility to “nmend their fences,”
by filing applications to reflect the official boundaries of their
respective certificated areas.
I
DI SCUSSI ON

A THE VI OLATI ON | SSUES:

1. St andard of Revi ew

W review a judgnent on the nerits of a nonjury civil case
applying the wusual standards of review’ Thus, we review
concl usi ons of law de novo and findings of fact for clear error.3
If the district court's account of the evidence is plausible in
light of the record viewed inits entirety, we may not reverse even
if we are convinced that, had we been sitting as the trier of fact,
we woul d have wei ghed the evidence differently.?®

2. The Statute: 7 U . S.C. § 1926(b)

The initial issue in this appeal centers around Section
1926(b) .1 That section provides in pertinent part:

The service provided or made avail abl e through any such

[i ndebted water] association shall not be curtailed or

limted by the inclusion of the area wthin the
boundari es of any municipal corporation or other public

7" See Crisis Transp. Co. v. MV Erlangen Express, 794 F.2d
185, 187 n.5 (5th Gr. 1986).

8 See id.

9 See First United Fin. Corp. v. Specialty Gl Co., Inc., 5
F.3d 944, 947 (5th Cr. 1993) (citing Anderson v. City of Bessener
Gty, N.C, 470 U S. 564, 574 (1985H)).

107 U.S.C § 1926(b).



body, or by the granting of any private franchise for
simlar service within such area during the termof said
loan . . . .1

The service area of a federally indebted water association is
sacrosanct. Every federal court to have interpreted 8 1926(b) has
concluded that the statute should be liberally interpreted to
protect FnHA-indebted rural water associations from nunici pal
encroachnent . 12

In Gty of Madison, Mss. v. Bear Creek Water Ass’n Inc., ! we

hel d that 8§ 1926(b) “indicates a congressional mandate that | ocal
gover nnment s not encroach upon the services provided by such [water]
associ ations, be that encroachnent in the form of conpeting
franchises, new or additional permt requirenents, or simlar
means.” W explained that the history behind this section
i ndi cates two congressi onal purposes: (1) to encourage rural water
devel opnent by expanding the nunber of potential users of such
systens, thereby decreasing the per-user cost, and (2) to safeguard

the viability and financial security of such associations (and

11 1d. (enphasis added).

12 Wayne v. O Sebring, 36 F.3d 517, 527-28 (6th Gr. 1994),
cert. denied, 115 S. C. 2000 (1995); Jennings Water, Inc. v.
Cty of North Vernon, Ind., 895 F.2d 311, 315 (7th Cr. 1989);
A enpool Uil. Auth. v. Creek County Rural Water Dist. No. 2, 861
F.2d 1211, 1214 (10th Cr. 1988), cert. denied, 490 U S. 1067
(1989); dCty of Madison, Mss. v. Bear Creek Water Ass'n., Inc.,
816 F.2d 1057, 1059 (5th Cr. 1987); North Shel by Water Co. V.
Shel byville Mun. Water & Sewer Commi n, 803 F. Supp. 15, 21 (E. D
Ky. 1992); Pinehurst Enter., Inc. v. Town of Southern Pines, 690
F. Supp. 444, 451 (M D.N. C 1988), aff'd, 887 F.2d 1080 (4th Cir.
1989); Moore Bayou Water Ass'n., Inc. v. Town of Jonestown, Mss.,
628 F. Supp. 1367, 1369 (M D.Mss. 1986); Rural Dist. No. 3 v.
Onvasso Util. Auth., 530 F. Supp. 818, 824 (M D. &la. 1979).

13 816 F.2d at 1060-61.



FMHA' s loans) by protecting them from the expansion of nearby
cities and towns. Wth this background, we turn to the violation
i ssue. ¥

3. Did the City Violate § 1926(b)?

To secure the protections of § 1926(b) the Uility nust
establish that (1) it has a continuing indebtedness to the FnHA
and (2) the Cty has encroached on an area to which the Uility
“made service available.”?® As of the end of 1993, the Uility owed
t he FHA approxi mately $12, 000, 000. The City does not contest that
the first, “indebtedness” elenent is satisfied. I nstead, it
contends that the Uility failed to establish the second, “nade
service available” elenent. W disagree.

Under Texas law, the Certificate gives the Uility the
exclusive right to serve the area within its CCN and obligates it
“to serve every consuner withinits certified area and . . . render
conti nuous and adequate service within the area or areas.”® W
hold that the UWility's state law duty to provide service is the
| egal equivalent to the Uility s “making service avail abl e’ under

8§1926(b) .1 Wen confronted with a simlar issue, other courts have

14 1d. at 1060 (citing S.Rep. No. 566, 87th Cong., 1st Sess.,
reprinted in 1961 U S. Code Cong. & Admi n. News 2243, 2309).

15 See 7 U S.C. § 1926(b); see also Cty of Madison 816 F.2d
at 1059; denpool, 861 F.2d at 1214.

6See Tex. Water Code Ann. § 13.001(b)(1),(2) & & 13.250(a)
(West 1988 & Supp. 1995); see also Cormi ssion’s Or der (“[ The
Utility] holds the CCN for the five [disputed] subdivisions . :
and has the legal right to solely serve those subdivisions.”).

17 See Tex. Water Code Ann. 13.250(a) (Vernon 1988 & Supp
1995) (“[Alny retail public wutility that possesses a
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reached the sane result, holding that when state | aw obligates a
utility to provide water service, that wutility has, for the
pur poses of 8§ 1926(b), “nmde service available.”?!®

In the alternative, the district court found as a factua
matter that the Uility had “made service available.”?
Specifically, the district court nade three findings of fact
relevant to this conclusion: (1) The Uility currently provides
wat er service to subdivisions adjacent to the disputed areas; (2)
the Uility has Iines and adequate facilities to provide service to
the disputed areas; (3) the Uility has not refused service to
anyone who has requested service within the Certificated Area.
These findings of fact are not clearly erroneous. Accordingly, on
the strength of these alternative | egal and factual determ nations,
we affirm the district court’s conclusion that the Utility had
“made services available” to the disputed areas. As a result, we
al so agree with the holding of the district court that the City
viol ated 8§ 1926(Db).

4. Does § 1926(b) Violate the Tenth Amendnent ?

Before turning to the issues of renedy, we pause to address

the Gty s constitutional challenge to 8 1926(Db). For the first

certificate of public convenience and necessity shall serve every
consunmer within its certificated area and shall render continuous
and adequate service within the area or areas.”) (enphasis added).

18 denpool, 861 F.2d at 1214 (“nade service avail able”
requi renent satisfied if state law requires utility to provide
service within a certified area).

19 North Shel by, 803 F.Supp. at 21 (“nmmde service avail able”
requi renent satisfied when wutility has water I|ines running
t hr oughout di sputed areas).

10



time on appeal, the Gty insists that 8§ 1926(b) represents an
illegitimte exercise of the Congress’ power under the Spending
Clause.?® We will not consider an issue that a party fails to raise
in the district court, absent extraordinary circunstances.?
Extraordi nary circunstances exi st when the i ssue involved is a pure
question of |law and a m scarriage of justice would result from our
failure to consider it.2? Such extraordinary circunstances do not
exi st here. As this court has previously addressed a simlar
constitutional challenge (and resolved it contrary to the GCty's
position),? we follow our general forfeiture rule and decline to
consi der the issue.
B. THE | NJUNCTI ON | SSUES:

1. Standard O Revi ew

The panel reviews the district court’s grant or denial of a

per manent injunction for abuse of discretion.? The district court

20 Footnote 8 of the district court’s opinion explicitly
states, “[n]o Tenth Arendnent argunent has been nade i n the present
case.”

2l Singleton v. Wilff, 428 U S. 106, 120 (1976); Thonmas V.
Capital Sec. Services, 836 f.2d 866, 884 n.25 (5th Gr. 1988)(en
banc) .

22 \lerden v. C&B Boat Co., Inc., 860 F.2d 150, 155 (5th Cir.
1988) .

2 City of Madison, 816 F.2d at 1060 (“[We perceive no
significant limtation on the city’s powers by virtue of a statute
enacted to protect FnHA' s subsidy of rural water authorities.”);
see also Helvering v. Davis, 301 U S 619 (1936)(“Wen noney is
spent to pronote the general welfare, the concept of welfare or the
opposite i s shaped by Congress, not the states. So the concept be
not arbitrary, the locality nust yield”).

24 Peaches Entertai nnment Corp. V. Entertai nment Repertoire
Assoc., 62 F.3d 690, 693 (5th Cr. 1995).
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abuses its discretionif it (1) relies on clearly erroneous factual
findings when deciding to grant or deny the permanent injunction
(2) relies on erroneous concl usions of | aw when deciding to grant
or deny the permanent injunction, or (3) msapplies the factual or
| egal conclusions when fashioning its injunctive relief.?

2. Was I njunctive Relief Appropriate?

The Gty urges that the district court’s conclusions that the
Uility would have suffered irreparable harm and had no adequate
|l egal renmedy were “clearly erroneous.” The Cty asserts that the
record contains no factual basis for such a conclusions. e
di sagree. The record reflects the following facts: (1) the UWility
is indebted to the FnHA; (2) in the disputed areas the City has
encroached on the Utility' s service area; and, (3) as aresult, the
Utility woul d | ose revenue exceedi ng $365,000 a year if the Cty's
encroachnent went unabated. The district court held (and we have
now affirnmed) that, as a legal and factual matter, the Uility had
“made service available” to the disputed areas. |n other words,
unless the City is prevented fromviolating 8 1926(b), the Uility
will |ose $365,000 in annual revenue.

Section 1926(b) does not create or specify a renedy for the
enforcenent of violations, but an injunction has been the principle
tool enployed by the courts with which to enforce the statute and

prevent violations.? Gven these circunstances, we hold that the

% | d.

26 See, e.q9., Cty of Madison, 816 F.2d at 1059 (enjoining a
city from annexing subdivisions within a utility's certificated
area after finding violation of 8§ 1926(b)); see also Jennings

12



record contains anple evidence to support the injunction.?

3. s The Injunction Sufficiently Specific?

Next, the City conplains that the district court’s judgnent
fails to satisfy the requirenents of Rule 65(d).?® 1In the form of
a laundry |ist of specious quibbles and rhetorical questions, the
City urges that the injunction is vague, unclear, and inprecise.
We find that none of these flaws to be present. The injunctionis
sufficiently and reasonably detailed and specific to permt the

transfer of water service from the Gty to the Uility.

Water, 895 F.2d at 315 (a violation of 81926(b) provi ded sufficient
basis for the issuance of an injunction).

27 The district court’s injunction has forbidden the City to
provide or offer to provide water service wthin the entire
Certificated Area. This injunction, albeit broad, does not
constitute an abuse of discretion. The Wility, by virtue of its
i ndebt edness to the FnHA and state |l aw duty to provide “continuous
and adequate” service to the Certificated Area, Tex. Water Code
Ann. 13.250(a), has satisfied the requirenents of 8§ 1926(b) wth
respect tothe entire Certificated Area. Thus, 8§ 1926(b) protects
the entire Certificated Area from encroachnent by the Cty.

Neverthel ess, it would have been nore prudent to |limt the
injunction to the disputed areas, the particular portion of the
Uility's service area at the heart of this litigation. As the
Commi ssion was not a party to this litigation, we assune the
district court intended this injunction to apply only to these
parties and not to |limt the Conm ssions’ power to regulate or
redraw the Certificated Area. Such an injunction, purporting to
control the actions of the Conm ssion, a state regulatory body,
woul d create a considerably nore difficult federalism question
Nanely, does § 1926(b) al so preclude a state regul atory agency from
nmodi fying the service area of a federally indebted utility. But,
we | eave that issue for another day.

28 Rule 65(d) provides in pertinent part as foll ows:

Every order granting an injunction and every restrai ning order
shall set forth the reasons for its issuance; shall be
specific in terns; shall describe in reasonable detail, and
not by reference to the conplaint or other docunent, the act
or acts sought to be restrai ned .

13



Transferring water service fromthe Gty to the Uility will be a
relatively conplicated |ogistical task, requiring a coordinated
effort by both parties. The burdens of any disruption in service
will fall nore heavily on the residents than on the parties. Wth
an eye on these potential pitfalls, the district court instructed
the Gty to continue uninterrupted water service until the UWility
is prepared to commence service, then to cease providing water
service imedi ately upon commencenent of service by the Utility.
Al t hough this order does not choreograph every step, |eap, turn,
and bow of the transition ballet, it specifies the end results
expected and all ows the parties the flexibility to acconplish those
results. Like the district court, we trust that, despite their
differences regarding the right to service the disputed areas, the
parties will work together to achieve a snooth transition with no
interruption in water service and a m ni numof i nconvenience to the
residents of the disputed areas.

4. Was the Judgnent Properly Anended?

The City argues that the district court |acked jurisdictionto
anend the Oiginal Judgnment and order the City to give the UWility
control of the water distribution infrastructures in the disputed
areas. First, the Cty argues that the district court’s decision
to construe the Mtion as a Rule 59(e) notion was “clearly
erroneous.” Al though the Cty cites no authority for this
concl usi onal proposition, it seens to be arguing that, as a matter
of law, a district court cannot construe a notion to anmend the

conplaint as a Rule 59(e) notion. W have found no support for

14



this proposition.

As a general matter, the caption on a pleading does not
constrain the court’s treatnent of a pleading. For exanple, Rule
8(f) instructs district courts to construe all pleadings so as to
do substantial justice, while Rule 8(c) counsels that when a party
m st akenly designates a defense as a counter-claimor vice-versa
the court shall, if justice so requires, treat the pleading as
t hough it had the proper designation.? Thus, the district court
could construe the notion as a Rule 59(e) notion so long as the
requi renents of Rule 59(e) are net.

Rule 59(e) requires that a notion call into question the
correctness of the judgnent and be served wthin ten days after the
entry of the judgnent.3® The Cty does not contest the first
el ement, but attenpts to obfuscate the second by arguing that the
Uility failed to serve its notion within the ten day limtation
period.3 According to the district court’s docket sheet, the
Original  Judgnent was entered on Decenber 15, 1994. The
limtations period under Rule 59(e) is less than 11 days, so under
Rul e 6(a) the date on which the judgnent was entered, weekends, and
federal holidays are not counted “in conputing the period of tine

prescribed or allowed by these rules.”* Under this conputation

# See Fed. R Civ.P. 8.
% See Fed.R Giv.P. 59(e).

31 See id. (“A nption to alter or anend the judgnment shall be
served not later than 10 days after entry of the judgnent.*®).

32 See Fed. R Civ.P. 6(a).
15



met hod, the Wility had from Decenber 15, 1994 until Decenber 30,
1994 to serve a Rule 59(e) notion.*® As the City avers that it
recei ved a copy of the notion on Decenber 29, 1994, the notion was
tinmely under Rule 59(e). Accordingly, we hold that there was no
| egal inpedinent to construing the Utility s Motion as a Rule 59(e)
nmotion and that the notion was tinely under Rule 59(e).

5. The VWater Distribution Infrastructures

The Gty argues that the district court abused its discretion
when it ordered the Cty to relinquish the water service
infrastructures to the Utility because the relief was unrequested

and if granted would prejudiced the Gty. Citing International

Harvester Credit Corp. v. East Coast Truck,3** the City insists that

when the failure to demand the relief granted prejudices the
opposing party, the district court abuses its discretion.

W conclude that in ordering the transfer of the
infrastructures to the Utility, the district court did not abuse
its discretion. Rule 54(c) wvests district courts with broad
discretion to fashion a renedy, even if the renedy awarded is not
specifically requested in the prayer for relief.3 A though we

recogni ze that Harvester places sone limts onthe district court’s

3% Four weekend days and the Christnmas holiday account for the
extra five days.

34 547 F.2d 888, 891 (5th Gr. 1977).

% Fed. R CGiv.P. 54(c) (“[E]very final judgment shall grant the
relief to which the party in whose favor it is rendered is
entitled, even if the party has not demanded such relief in the
party’s pleadings.”); see also International Harvester, 547 F. 2d at
891.

16



discretion, those limts are nodest indeed and clearly were not
exceeded here. The law gives the Utility the exclusive right to
provide water service to and within the disputed areas. W are
under the inpression that the developers of the subdivisions
installed the infrastructures and ceded themto the Gty wthout
charge. The infrastructures are indi spensable to providi ng water
service to the residents of the subdivisions now that the
devel opnent is conplete. Thus, wunless the infrastructures are
transferred, the UWility would not be able to provide efficient and
econom cal water service, and the rights of the Uility that are
val i dated here woul d be usel ess.

We are, however, concerned that the City may not receive just
and adequate conpensation for those itens conprising the
infrastructures, if any, that the City nmay have furni shed. W have
been unable to determne precisely how the Cty obtained the
infrastructures or any portions thereof other than a suggestion

that they received themgratuitously fromthe devel opers.3® Thus,

%6 W& do not know fromthe record or the briefs of the parties
by what neans or for what prices, the Gty cane into possession of
the infrastructures in the disputed areas. In Public Uility
Commin of Tx. v. Southwest Water Serv., Inc., 636 S.W2d 262, 263
n.1 (Tex.Ct.App.--Austin 1982, wit ref’dn.r.e.), the practices of
the Texas water and sewer utility industry were described as
fol | ows:

Wat er and sewer utilities serving suburban or rural areas
acquire their facilities, particularly the water and
sewer pipe mains and their connections to individua
houses or busi nesses, from the developer of a
subdi vi si on. The developer wll normally incur the
original cost of installing the pipe and setting up the
system More often than not, the developer will recoup
the cost of installation of the system when he sells
houses in the subdivision. For federal inconme tax

17



we remand only this sub-issue to the district court for it to
determ ne (1) whether the City paid for the infrastructures or any
portions thereof, and (2) if so, the anobunt of just and adequate
conpensation that should be paid to the Gty for its reasonable
costs and expenses in that regard.

6. Are The Applications Preenpted by § 1926(b)?

The district court enjoined the Gty from pursuing the
Applications with the Conm ssion. The City argues that this aspect
of the district court’s injunction inpermssibly interferes with
the legitimate exercise of the State of Texas’ regul atory powers.
Am cus Texas Rural Water Association urges that the district
court’s injunction would be inpermssible only if it functioned as

alimtation or prohibition of the power of the State of Texas to

pur poses, the developer is also allowed to deduct the
cost of the systemfromthe incone he receives fromthe
sale of the | ots or houses. The devel oper wll then sel
or donate the in-place water and sewer systemto a newy
created utility conpany. Often, this utility conpany w ||
be one of several affiliate conpanies owned by the
devel oper or the devel opnent conpany. Later, when the
utility conpany is operating and seeks to increase the
rates it charges its custoners, the conpany will seek to
include this property in its rate base as invested
capital. O course, inclusion of this property in the
rate base wll expand the rate base and increase the
anount of return on the invested capital the utility is
entitled to receive in the form of increased rates.
Custoners of the utility often conplain that they are
charged twice for the sanme property-once when they buy
t he house or I ot (and the devel oper has conputed t he cost
of the systeminto the purchase price) and second when
the utility is allowed an increased return on invested
capital because the property is included in the rate
base.

Be that as it my, we do not know which if any of these
generalizations apply in this case.
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enforce the mninmum requirenents for the protection of public
health and safety. W hold that these i ssues were rendered noot by
t he Comm ssion’s Order.

As discussed above, 8§ 1926(b) grants broad protection to
federally indebted utilities. In this case, we need not probe the
outer limts of that grant. I nstead, we decide only the issues
presented in this appeal: (1) whether the Gty, by providing water
service to the disputed areas, has violated 8§ 1926(b); and (2) if
so, what is the appropriate renedy in response to that particul ar
violation. The district court held, as both a factual and | egal
matter, that the Utility has the exclusive right to provide water
service to the disputed areas. The Comm ssion, in a ruling
congruent with that of the district court, declared that the
Uility had the exclusive right to provide water service to the
di sputed areas. Wth that order, the Applications--which sought a
ruling from the Comm ssion that the Wility did not have the
exclusive right to provide water service to the disputed areas--

becane noot. Accordingly, we need not address that issue here.
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CONCLUSI ON

We affirmthe district court’s judgnent that the Gty violated

§ 1926(bh).

that part

costs and expenses,

W also affirm that

which onmts a determ nation of

if any, incurred by the Gty in acquiring

i nproving the infrastructures.

remand for

modify its injunction consistent with this opinion.

AFFI RVED,

In that

court’s injunction except

possi bl e

r epayment

limted respect only,

the district court to consider and,

in part,

and REMANDED

in part.
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