UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-40554
Summary Cal endar

ELI FONSO LOPEZ,
Peti ti oner- Appel | ee,

VERSUS

WAYNE SCOTT, DI RECTOR,
TEXAS DEPARTMENT OF CRI M NAL JUSTI CE
I NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ant .

Appeal fromthe United States District Court
For the Southern District of Texas

(B- 93- CV- 213)

May 15, 1996

Bef ore WENER, PARKER and DENNI'S, Crcuit Judges.
PER CURI AM !

El i fonso Lopez was convicted after ajury trial in Texas state
court of aggravated sexual assault on a child and sentenced to life
inprisonnment. Hi's conviction was affirned on direct appeal, and

his state habeas application was denied without witten order by

IPursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



the Texas Court of Crim nal Appeals.

Lopez subsequently filed a petition for wit of habeas corpus
pursuant to 28 U. S.C. § 2254. He alleged, inter alia, that he had
recei ved ineffective assistance of counsel because his attorney
failed to investigate and present his alibi defense, by which he
clainmed that he was incarcerated on the date of the offense as
all eged in the indictnent.

The respondent filed a notion for sunmary judgnent, arguing
that the State was not bound by the date all eged in the indictnent,
but was required to prove only that the offense occurred prior to
the return of the indictnent and within the limtations period.
After conducting an evidentiary hearing, the nmagi strate judge made
the followi ng findings of fact and conclusions of |aw that Lopez
began serving tinme in the Texas Departnent of Crimnal Justice
(TDCJ) on Cctober 1, 1987; that he was paroled on February 25,
1988, and renai ned free until August 16, 1988; that he was rel eased
fromthe Canmeron County Sheriff's Ofice on October 25, 1988, to
the custody of TDCJ; that he was incarcerated in TDCJ on Decenber
17, 1988, the date of the alleged offense; that his counsel
presented the trial testinony of Parole Oficer Omar Sanchez, who
testifiedincorrectly that Lopez had been continuously i ncarcerated
from June 1987 until My 1989; that the State then inpeached
Sanchez, showi ng that Lopez had been released from custody in
February 1988; that the jury was never told that Lopez had been re-
arrested in August 1988 and was still incarcerated in Decenber
1988; that it "would have been inpossible" for Lopez to have

commtted the offense as charged in the indictnent; that if the



jury had been inforned that Lopez was incarcerated on Decenber 17,
1988, the jury could not have reasonably convicted Lopez; and that
Lopez's defense counsel did not neet with Lopez prior to trial
adequately investigate the case, or accurately present Lopez's
alibi defense. The magistrate judge thus determ ned that Lopez's
attorney's performance was deficient and that Lopez was prejudiced
by his counsel's "superficial and inadequate alibi defense
presentation.” The magistrate judge recomended that Lopez's
habeas petition be granted, the state court judgnent vacated, and
Lopez rel eased from cust ody.
The district court, in adopting the nmagistrate judge's
Report and Recommendati on, determ ned that Lopez's counsel was
deficient, that Lopez was prejudiced by his deficiency, and
therefore vacated and set aside the judgnent entered by the State
trial court. The State appealed. W affirm
DI SCUSSI ON

The respondent argues that the district court erred by
determning that Lopez was prejudiced by his trial counsel's
deficient perfornmance. The respondent contends that counsel's
failure to submt conclusive proof of Lopez's incarceration on
Decenber 17, 1988, could not have resulted in prejudice to Lopez
because state | aw does not require specific proof of the offense
date, but only proof that the offense occurred prior to the return
of the indictnent and prior to the expiration of the limtations
period. The respondent points out that the jury was inforned by

the State's closing argunent and the jury charge that the offense



coul d have occurred at any tine between Decenber 17, 1978 and June
27, 1990. The respondent further contends that, based upon
conflicting testinony at trial regarding the victims age at the
time of the offense, testinony froma psychol ogi st that the child
could have m xed up the dates, and evidence that Lopez had been
rel eased fromprison in May 1989, the jury could have inferred that
Lopez commtted the crine in Decenber 1989.

Lopez argues that the State's i ntroducti on of evi dence show ng
that he had been released fromjail on Novenber 22, 1988 created
the i npression that he had not been incarcerated in Decenber 1988,
because the jury was never infornmed that he was actually rel eased
fromjail into the custody of TDCJ. Lopez further argues that the
fact that the offense could have been commtted at any tinme during
the applicable limtations period is irrelevant.

Testinony fromLopez's trial coul d have supported an i nference
that the offense occurred in Decenber 1989. Crimnal investigator
Ni kki Arias testified that the victiminitially told her that the
of fense occurred in Decenber 1989, and that he was confused about
the dates. However, testinony at trial also raised the inference
t hat the offense coul d not have occurred i n Decenmber 1989, because
the victimtestified that the incident occurred in Decenber 1988,
the day after his eighth birthday while he was living on George
Saenz Road. The testinony established that the famly noved from
Ceorge Saenz Road in February 1989.

To obtain habeas <corpus relief based wupon ineffective

assi stance of counsel, a petitioner nust show not only that his



attorney's performance fell below an objective standard of
reasonabl e conpetence, but that the petitioner was prejudi ced by
hi s counsel's deficient performance. Strickland v. Washi ngton, 466
US 668, 687 (1984). In evaluating such clains, this court
indulges in "a strong presunption” that counsel's representation
fell "within the wi de range of reasonabl e prof essi onal conpetence, "
Bridge v. Lynaugh, 838 F.2d 770, 773 (5th GCr. 1988), and the
petitioner nust overcone the presunption that the chall enged action
m ght be considered sound trial strategy. Strickland, 466 U S. at
689. Judicial scrutiny of counsel's performance nust be highly
deferential, and courts nust nmake every effort "to elimnate the
distorting effects of hindsight, to reconstruct the circunstances
of counsel's chall enged conduct, and to eval uate the conduct from
counsel's perspective at the tine." |d.

To denonstrate prejudice, the petitioner nust show that
counsel 's deficient performance caused the result of the trial to
be unreliable or rendered the proceeding fundanentally unfair.
Lockhart v. Fretwell, 113 S. C. 838, 844 (1993).

The respondent does not argue that Lopez's trial counsel's
performance was adequate, but rather that Lopez was not prejudiced
by counsel's deficiency. If Lopez's trial counsel had produced
concl usive evidence regarding Lopez's periods of incarceration
there is a high probability that the jury would have determ ned
that Lopez could not have conmtted the offense on Decenber 17
1988, because he was incarcerated, and that the offense could not

have occurred on Decenber 17, 1989, because the famly no |onger



lived at the address on George Saenz Road. Counsel ' s defi ci ent
performance thus caused the result of the trial to be unreliable.

Based on the foregoing, we hold that Lopez's attorney's
performance fell below an objective standard of reasonable
conpetence, and that Lopez was prejudiced by his counsel's
deficient performance. See Strickland v. Washi ngton, 466 U. S. 668,
687 (1984).

The district court's judgnent is, therefore,

AFF| RMED.



