UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-40610

JOE M JOHNSCN,
Plaintiff - Appellant,
ver sus

RICK BERRY, Individually and in his official capacity as
Harrison County District Attorney; DARYLL BENNETT; ALENE BELL

Def endants - Appel |l ees.

Appeal fromthe United States District Court for the
Eastern District of Texas
(2:94-CV-177)

Septenber 9, 1996
Bef ore HI GG NBOTHAM DUHE and BENAVI DES, Circuit Judges.
PER CURI AM *
Pro se plaintiff Joe Johnson, a Texas i nmate, appeals fromthe
di sm ssal of his conplaint alleging a conspiracy to deprive himof
property through state forfeiture proceedings. The district court
di sm ssed the conplaint without prejudice for failure to tinely

effect service of process within 120 days. See Fed. R Gv. P.

"Pursuant to Local Rule 47.5, the court has determned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunstances set forth in Local Rule 47.5. 4.



4(m. We vacate the dismssal and remand to the district court.
W review a dismssal for failure to effect tinely service

under an abuse-of-di scretion standard. Peters v. United States, 9

F.3d 344, 345 (5th Gr. 1993); Systems Signs Supplies v. United

States Dep't of Justice, 903 F.2d 1011, 1013 (5th G r. 1990).

Under Rule 4(m, if proper service is not nade within 120 days
of the filing of the conplaint, the action is subject to dism ssal,
unl ess the plaintiff can show "good cause" for the failure. Fed.
R Cv. P. 4(n). Good cause requires "at |east as nuch as woul d be
requi red to show excusabl e negl ect, as to which sinpl e inadvertence
or m stake of counsel or ignorance of the rules usually does not

suffice." Wnters v. Teledyne Myvible Ofshore, Inc., 776 F.2d

1304, 1306 (5th Gr. 1985); accord Peters, 9 F.3d at 345; Systens

Signs, 903 F.2d at 1013. A claimant nust establish "sone
reasonabl e basis for nonconpliance within the tine specified.”

Wnters, 776 F.2d at 1306; Systens Signs, 903 F.2d at 1013 (quoti ng

Wnters).
Johnson filed his conplaint on Novenber 9, 1994. After deni al

of in forma pauperis ("IFP") status, Johnson nmade his partial fee

paynment on January 9, 1995. Sunmons forns were not nailed to him
until two nonths later on March 8, 1995. Johnson returned the
conpl eted summons forns on March 22, 1995. These sumobns wer e not
signed by the clerk's office until May 25, 1995, another two nonth
del ay. On June 26, 1996, the magistrate judge recommended that
Johnson's conpl ai nt be dism ssed wi thout prejudice for failure to
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serve process on the defendants within 120 days, unless he nade a
show ng of good cause for the failure. The magi strate judge
observed that the filing fee was paid on January 9, 1995 indicating
that service should have been nade by My 9, 1995. Johnson
contended that he could show good cause on the grounds that the
clerk's office delayed the return of the sunmmons forns and that he
was unable to pay service fees to the sheriff. W t hout
specifically addressing these contentions, the district court
adopted the nmagistrate judge's recommendation and dism ssed the
conpl ai nt. The district court then granted Johnson's notion to
proceed | FP on appeal .

The district court did not explicitly address whet her Johnson
had shown good cause for the delay. We therefore VACATE the
di sm ssal and REMAND to the district court to consider whether the
clerk's office delay and Johnson's inability to pay service fees

provi des good cause for the del ay.



