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PER CURI AM *
Doristeen Brown (“Brown”) appeals the district court’s
decisions to strike her expert’'s proposed testinony and to award

summary judgnment to Mtsubishi Mtor Sales of Anmerica, Inc.

Pursuant to Local Rule 47.5, the court has determ ned that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in Local Rule 47.5.4.



(“Mtsubishi”) on Brown’s product liability clains. Fi ndi ng no
error in these decisions, this court AFFI RVS.
BACKGROUND

On June 1, 1992, while driving her son’s 1990 M tsubi sh
Galant in Victoria, Texas, Brown was rearended by another driver,
Cathy Mska (“Mska”). Upon inpact, the seatback of Brown’s car
tw sted sonewhat, |eaving the |l eft side of the seat farther forward
than the right. Brown noved the seatback into an upright position
before she |l eft the accident scene.

After the accident, Brown had the M tsubishi repaired.
During the course of repairs, Brown conplained that the seat back
had not been properly restored and adjusted, so the entire driver’s
seat was replaced. Brown did not preserve the origi nal seatback or
the recliner mechanism As a result, neither is available for
anal ysi s or study.

Brown filed suit against both Mska and M tsubishi for
the injuries she allegedly sustained during this accident. Brown
has settled her clains against Mska and seeks recovery from
M tsubi shi, alleging that the seat back of the car was defectively
manuf actured and that this defect proximately caused serious
injuries to her back.

To support her cl ai ns agai nst M tsubishi, Brown relies on
the purportedly expert testinony of David F. Cox (“Cox”), an

engi neer, who testified that the M tsubishi seatback was defective.



Even though Cox was unable to examne either the seatback or
recliner nmechanism involved in the collision, he nonetheless
concl uded that the seatback was defective. Cox apparently reached
this conclusion by examning a nodel seat provided by Brown’s
attorney and by relying exclusively on the attorney’s version of
the accident. | ndeed, Cox never reviewed Brown’s deposition
testinony, did not calculate the speed or acceleration of either
vehicle in the accident, and did not determ ne the nagnitude of the
force that m ght have inpacted the seatback during the collision

Brown seeks to bolster Cox’s perfunctory concl usions
t hrough evi dence that the repl acenent seat did not bend or col |l apse
during a subsequent collision on April 25, 1993. In this
collision, Brown was hit from behind by a pickup truck while her
vehicle was stationary. Brown asserts that the fact that the
seat back survived this accident denonstrates that the origina
seat back was defective. However, Brown did not produce any expert
testinmony analyzing or otherwise conparing either the two
collisions or the two seat backs.

After considering Brown’ s evidence, the district court
granted Mtsubishi’s notion to strike Cox’s expert testinony as
well as its nmotion for summary judgnent on Brown’ s products
liability clains.

DI SCUSSI ON

Striking the Expert Testi nobny




This court will disturb atrial court’s ruling regarding
the admssibility of expert testinony only if the ruling is
mani festly erroneous. See U S. v. More, 997 F. 2d 55, 57 (5th Cr
1993); Christophersen v. Allied-Signal Corp., 939 F.2d 1106, 1109
(5th Gir. 1991); Phillips Ol Co. v. OKC Corp., 812 F.2d 265, 280
n.32 (5th Gr. 1987), cert. denied, 484 U S 851, 108 S. C. 152.

Before an expert witness will be allowed to opine, “the
trial judge nust ensure that any and all scientific testinony or
evidence admtted is not only relevant, but reliable.” Daubert v.
Merrell Dow Pharnaceuticals, Inc., _ _ US |, [ 113 S O
2786, 2795 (1993); see also E.I. Du Pont De Nemours & Co. V.
Robi nson, 38 Tex. Sup. . J. 852 (1995) (applying the Daubert
inquiry to trials in Texas state courts). As a result, the
district court will engage in a “prelimnary assessnent of whet her
the reasoning or nethodology wunderlying the testinony is
scientifically valid and of whether that reasoni ng or nethodol ogy
can properly be applied to the facts in issue.” Daubert,  US.
at _, 113 S. . at 2796. The focus of this assessnent “nust be
solely on principles and net hodol ogy, not on the concl usions that
t hey generate.” Id.?

In the instant case, because the proffered expert

testi nony was prem sed on speci ous, questionable, and unscientific

1 There is a serious question whether Cox's background qualified him

totestify as an expert on the subject of defective autonobiles, but the district
court did not predicate his opinion on that point, and neither do we.
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met hodol ogy, the district court properly refused to admt the
t esti nony. As discussed earlier, not only did Cox not exam ne
either the allegedly defective seatback or recliner nmechani sm but
also he never reviewed Brown’ s deposition testinony, did not
calculate the speed or acceleration of either vehicle in the
accident, and did not determ ne the force caused by the collision.
I ndeed, his only understanding of the collision was devel oped
excl usively by conversations with Brown’s attorney. Since Cox did
not engage in either sound scientific analysis or reasoning, the
district court correctly surm sed that his nethodol ogy and expert

opi ni ons were not only untestable, but also inherently unreliable.

1. Summary Judgnent on Products Liability

As has been frequently explained, this court reviews the
district court's grant of sunmary judgnent de novo, enploying the
same criteria used in that court. Burfield v. Brown, Moore &
Flint, Inc., 51 F.3d 583, 588 (5th Gr. 1995). Summary judgnent is
pr oper only "if the pleadings, deposi tions, answers to
interrogatories, and admssions on file, together wth the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to judgnent as
a matter of law" Fed. R CGv. P. 56(c). The nonnovant nust do
nmore than nerely rai se sone netaphysical doubt as to the materi al

facts. Matsushita Elec. Indus. Co. v. Zenith Radio, 475 U.S. 574,



586, 106 S. Ct. 1348, 1355 (1986).

In Texas, Brown’s claimthat the Mtsubishi seatback was
defective requires that she denonstrate that a manufacturing fl aw
existed in the seatback when the car left Mtsubishi’s possession
and that this flaw proximtely caused her injuries. See, e.g.
Fitzgerald Mari ne Sales v. LeUnes, 659 S.W2d 917, 918 (Tex. App.--
Dallas 1983, wit disnmid). |In order to satisfy this burden, Brown
isrequiredto produce expert testinony supporting the existence of
a defect; wthout such testinony, Brown cannot reach the jury.
See, e.g., Hernandez v. N ssan Mtor Corp., 740 S.W2d 894, 895
(Tex. App.--El Paso, 1987, wit denied) (“No expert w tness of any
sort was presented as to any defect that the autonobile m ght have
had . . . The nere fact that an accident occurred is not sufficient
proof that the autonobile was defective.”); Selig v. BMWWof N Am,
Inc., 832 S.W2d 95, 99-100 (Tex. App.--Houston [14th Dist.] 1992,
no wit). Brown has failed to produce such adm ssible expert
testinony and, as a result, has not created a triable issue of fact
for the jury concerning the all eged defect.

This failure is not cured by Brown’ s assertion that since
the replacenent seatback survived a subsequent collision, the
ori gi nal seatback nmust have been defective. As discussed earlier,
the sparse description that Brown provides of her subsequent
accident is not probative of her claimagainst Mtsubishi. Brown

has not produced expert testinony conparing the two accidents and



supporting her assertion that the original seatback was defective.
Absent rank speculation, since the two accidents were never
analyzed in any detail, it is not possible for reasonable mnds to
conclude that the original Mtsubishi seatback was defective from
what |ittle is known about the second accident or replacenent
seat back. Under such circunstances, a jury could not find that a
preponderance of the evidence denonstrates that the original
seat back was defective and, therefore, the decision of the district
court to grant summary judgnent to M tsubishi was proper.
CONCLUSI ON

For the foregoing reasons, the decisions of the district
court to strike Brown's proffered expert testinony and to award
summary j udgnment to Mtsubishi on Brown’s products liability clains

are AFFI RVED.



