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PER CURI AM *

Raul Mata, Jr., appeals fromthe district court’s denial of
his notion to vacate, set aside, or correct his sentence pursuant
to 28 U S.C § 2255. Mata argues that the record is insufficient
to support his conviction under 18 U S. C. 8§ 924(c)(1). Vat a

further argues that he was rendered ineffective assistance of

Pursuant to Local Rule 47.5, the Court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in Local Rule 47.5. 4.



counsel because his counsel coerced himinto entering a guilty
plea, failed to research and nount a proper defense, failed to
object to the alleged illegal search of his truck and the seizure
of the firearm and failed to object to the Governnent’s
m sstatenments during the guilty plea regardi ng when the firearmwas
f ound. Finally, Mta argues that the district court erred in
failing to conduct an evidentiary hearing.

Mata’ s argunent that the evidence was insufficient to support
his conviction for “using” or “carrying” a firearmin violation of
8§ 924(c) is foreclosed by his guilty plea. United States v. Broce,
488 U. S. 563, 569, 109 S. . 757, 762, 102 L. Ed. 2d 927 (1989).
I nsofar as Mata is challenging the factual basis for his plea in
light of the recent Suprenme Court opinion in United States v.
Bailey, __ US __ , 116 S. C. 501, L. Ed. 2d ___ (1995), we
hold that Bailey does not undernmne Mata's plea.? Mata pleaded
guilty to both “using and carrying” a firearm in violation of

8§ 924(c). The decision in Bailey only affected the definition of

use” under the statute. See id. at 509. The facts underlying
Mata' s plea still support his conviction for carrying a firearmin

relation to a drug of fense under 8 924(c).® See United States v.

2 The Suprene Court decided Bailey after the district court rejected

Mata's 8 2255 nmotion but prior to this appeal. W reject Mata's clai mw thout
deci di ng whet her Bail ey should be applied to 8 2255 notions filed prior to the
decision in Bailey.

8 Mata admitted during his plea that he carried the gun to protect his
shi prent of drugs, and the gun was found behind the driver’s seat in the sleeper
conpartnent of the truck.
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Fi ke, No. 93-1797, 1996 W. 229346, at *12 (5th Gr. My 7, 1996)
(di scussing 924(c) and holding that by “placing a gun under the
driver’s seat of a car, then driving the car to another |ocation,
one has carried the gun”).

Mata' s remai ning argunents are without nerit. The district
court did not abuse its discretion in failing to conduct an
evidentiary hearing on Mata s clains. See United States v.
Drunmond, 910 F.2d 284, 285 (5th Cr. 1990) (holding that
evidentiary hearing is not necessary where clains can be resol ved
on the record and files before the district court). The district
court did not err in determining that Mata's guilty plea was not
coerced. See Bl ackledge v. Allison, 431 U S 63, 74, 97 S.
1621, 1629, 52 L. Ed. 2d 136 (1977) (holding that statenents in
open court carry strong presunption of truth, and may not be
under mi ned by subsequent unsupported allegations). Mata s counsel
was not ineffective for failing to research or present a defense to
his 8 924(c) charge. See Strickland v. Washington, 466 U. S. 668,
690, 104 S. . 2052, 2066, 80 L. Ed. 2d 674 (1984) (holding that
to support a claimof ineffective assistance, defendant nust show
that counsel’s performance was “outside the wde range of
professionally conpetent assistance”). Mata’ s counsel was not
ineffective for failing to object to the introduction of the
firearm because the search did not violate the Fourth Amendnent.

See United States v. Loaiza-Marin, 832 F.2d 867, 868-69 (5th Cr
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1987) (uphol ding inventory search which resulted in the discovery
of contraband). Finally, Mita has failed to establish that
counsel’s failure to object to the CGovernnent’s m sstatenents
during the guilty plea was in any way prejudicial. See Strickland,
466 U. S. at 697; 104 S. C. at 2069-70 (requiring the defendant to
denonstrate “prejudice” to succeed on a claim of ineffective
assi st ance).

W AFFIRM the district court’s denial of Mata's 28 U S C
§ 2255 notion. Havi ng done so, Mata's notion for bail pending

appeal is DEN ED



