UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 95-41010
Summary Cal endar

HARCLD FREDERI CK KRUECER

Peti ti oner- Appel | ant,

VERSUS

W F. WOCDS,

Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas
(CR-C-95-494)

March 28, 1996

Before Hl GG NBOTHAM DUHE, and EMLIO M GARZA, Circuit Judges.
PER CURI AM !

Appel l ant, a federal prisoner, sued pro se under 28 U S.C. 8§
2241 alleging that | egal materials, including a pro se notion under
28 U S.C 8§ 2255, were wlfully confiscated from him and
negligently m splaced t hereby obstructing his access to the courts
and rendering his continued incarceration unconstitutional. The

district court dismssed. W affirm

1Pursuant to Local Rule 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunstances set forth in Local Rule 47.5. 4.



Appellant’s legal materials were wilfully confiscated in
connection with his transfer from one institution to another.
Marshal s took the | egal papers from himand they were thereafter
i nadvertently m spl aced.

We construe the dismssal as one pursuant to 28 US. C 8§
1915(d) because Def endants were not served with the conpl aint prior
to di sm ssal

Appel l ant’ s conpl ai nt does not challenge the legality of his
conviction or the validity of his sentence and he is, therefore,

not entitled to relief under 8 2255. See United States v. Gabor,

905 F. 2d 76, 77-78 (5th Cr. 1990). d ains which attack the manner
in which a sentence is executed are proper under 8§ 2441. United

States v. Ceto, 956 F.2d 83, 84 (5th Cr. 1992). But relief under

this section is available only if custody is in violation of the
constitution or laws of the United States. Appellant has not shown
that he is in custody in violation of the constitution or |aws of
the United States and, therefore, denial of relief under 8§ 2241 was
appropri ate.

The district court did not address Appellant’s claimthat he
was deni ed access to the courts. Since he is a federal prisoner,
and the defendants are federal, not state actors, such claimcould

be brought pursuant to Bivens v. Six Unknown Naned Agents of the

Federal Bureau of Narcotics, 403 U S 388 (1971). The flaw in

Appel lant’ s denial of access argunent, however, is that, while
confiscation of the materials was willing, it was the inadvertent
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| oss of those materials which deprived hi mof access to the courts.
To constitute a constitutional deprivation the inpairnent of access

must be del i berate. Jackson v. Procunier, 789 F.2d 307, 310-11

(5th Gr. 1986). Accordingly, Appellant has failed to state a
claimfor denial of access to the courts.

AFFI RVED.



