IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-50041
(Summary Cal endar)

IN THE MATTER OF: SUPER VAN, | NC.,

Debt or .
SUPER VAN, | NC.
Appel | ant,
vVer sus
STATE OF TEXAS, Texas Enpl oynent Conmm ssion
and USA, Internal Revenue Service,
Appel | ees.

Appeal fromthe United States District Court
For the Western District of Texas
( CA- SA-94-716)

Novenber 15, 1995
Bef ore DUHE, W ENER, and STEWART, Circuit Judges.
PER CURI AM *
This is an appeal froma district court decision affirmng a
bankruptcy court's holding that the debtor, Appellant Super Van,

Inc., did not qualify for the enploynent tax liability safeharbor

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



under section 530 of the Revenue Act of 1978. The bankr uptcy
court's decision was based on a finding that a predecessor had
treated its drivers as enployees for tax purposes. On appeal
Super Van conplains that this finding is clearly erroneous because
the only evidence on this point was the uncontradicted testinony of
its president, Donald Rullo. Concluding that the bankruptcy court
did not commt reversible error, we affirm
| .

FACTS AND PROCEEDI NGS

Super Van, Inc., which operates a shuttle service business in
San Antoni o, Texas, filed a petition for relief under Chapter 11 of
t he Bankruptcy Code on Novenber 9, 1992. The Internal Revenue
Service ("IRS'") filed a proof of claim in the anmount of
$107, 363. 15 for unpaid federal enploynent taxes, asserting that
Super Van's drivers were enpl oyees and not i ndependent contractors.
The Texas Enpl oynment Conm ssion filed a simlar claimin the anmount
of $27, 808. 15.

Super Van contested the IRS <claim by filing a Mtion for
Determ nation of Tax Liability under 11 U . S.C. 8§ 505. At trial in
t he bankruptcy court, Super Van advanced two reasons why it was not
liable for these taxes. First, it argued that its drivers were
i ndependent contractors, not enployees. The bankruptcy court,
however, rejected this argunent and concluded that its drivers were

enpl oyees. Super Van does not contest this determnation on

! The district court's opinion states this anmpbunt to be
$107, 271. 01. The exact anount of this claim however, is
immaterial for purposes of this decision.
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appeal .

Second, Super Van argued that even if its drivers were found
to be enployees for tax purposes, the safeharbor provision of
section 530 of the Revenue Act of 1978 exenpted it fromliability.
The relevant portion of section 530 provides:

(a) Termnation of certain enploynent tax liability.--

(1) In general.--1f--
(A) for purposes of enploynent taxes, the taxpayer
did not treat an individual as an enployee for any
period, and
(B) in the case of periods after Decenber 31, 1978, al
Federal tax returns (including information returns) required to be
filed by the taxpayer with respect to such individual for such
period are filed on a basis consistent with the taxpayer's
treatnent of such individual as not being an enpl oyee, then for
pur poses of applying such taxes for such period with respect to the
taxpayer, the individual shall be deened not to be an enployee
unl ess the taxpayer had no reasonable basis not treating such
i ndi vi dual as an enpl oyee.

* * *

(3) Consistency required inthe case of prior tax treatnent. --
Paragraph (1) shall not apply with respect to the treatnent of any
i ndi vi dual for enploynent tax purposes for any period ending after
Decenber 31, 1978, if the taxpayer (or a predecessor) has treated
any individual holding a substantially simlar position as an
enpl oyee for purposes of the enploynent taxes for any period
begi nning after Decenber 31, 1977.°2

The controversy in this case relates to the consistency
requi renment under section 530(a)(3), which provides that in order
to qualify for the safeharbor the taxpayer and its predecessors
must not have treated any individual holding a substantially
simlar position as an enpl oyee for enpl oynent tax purposes for any

peri od begi nning after Decenber 31, 1977.

2 Pub. L. No. 95-600, 92 Stat. 2763, 2885-86. Section 530 is
al so reproduced in the notes followng 26 U S.C. § 3401.
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Donal d Rul | o, president and majority sharehol der of Super Van,
had operated several other ground transportation services as sole
proprietorships prior to incorporating Super Van in the fall of
1988. M. Rullo testified at trial that neither Super Van nor his
sol e proprietorshi ps had ever treated drivers as enpl oyees for tax
purposes. No docunentary evi dence was adduced in support of this
testinony; neither was any contradi ctory evidence i ntroduced. The
bankruptcy court, however, found that a predecessor had treated its
drivers as enployees for federal enploynent tax purposes, thereby
preventing Super Van from qualifying for the section 530
saf ehar bor.

The bankruptcy court subsequently denied Super Van's notion
for reconsideration. Super Van appealed to the district court
which affirmed the decision of the bankruptcy court, hol ding that
its findings were not clearly erroneous. The district court also
deni ed Super Van's notion for rehearing.

Super Van now appeals to us, contending that the finding that
it failed to neet the consistency requirenment of the section 530
safeharbor is clearly erroneous because the only evidence on this
poi nt was uncontradi cted oral testinony, which the court could not
di sregard.

.
ANALYSI S
We review a bankruptcy court's factual findings under the

clearly erroneous standard, and we adhere strictly to this standard



of review when the district court has affirnmed those findings.?
Concl usi ons of |aw are revi ewed de novo.*

Super Van insists that the only evidence regarding its
predecessors' enploynent tax treatnent of drivers was M. Rullo's
uncontradi cted testinony that no predecessor of Super Van had ever
treated drivers as enployees.® Thus, Super Van asserts that the
bankruptcy court's finding that it did not neet the consistency
requi renment of section 530 is clearly erroneous. Al t hough it
acknow edges that determning credibility is the exclusive province
of the trial court, Super Van nmaintains that the court cannot
di sregard the uncontradicted testinony on this matter.

We find Super Van's argunment unpersuasive. It is true that
uni npeached, conpetent, and relevant testinony my not be
arbitrarily disregarded by the trial court. This does not nean,
however, that a court is conpelled to accept uncontroverted
testinony when it doubts the credibility of the testifying

witness.® The cases relied on by Super Van sinply do not stand for

3 1In re Young, 995 F.2d 547, 548 (5th Cir. 1993).

“old.

5> Inits order denying a notion for rehearing, the district
court suggests that letters fromM. Rullo to the I RS describing
t he operations of Super Van and its predecessors al so may have been
evidence on this point and would support the bankruptcy court's
fi ndi ng. W need not consider the effect of these letters,
however, to reach our deci sion.

6 Conti v. Commi ssioner, 39 F.3d 658, 664 (6th Cir. 1994),

cert. denied, = US _ , 115 S .. 1793, 131 L.E. 2d 722 (1995);
accord S.E.C._v. Huffrman, 996 F.2d 800, 803 (5th Cr. 1993) ("The
district court was not bound, however, to accept hi s

unsubstantiated, self-serving testinony as true."); Lerch v.
Commi ssioner, 877 F.2d 624, 631 (7th Cr. 1989) ("The Tax Court may
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the proposition that a court nust accept testinony that it does not
bel i eve.’

In this case, it is evident that the bankruptcy court doubted
the creditability of M. Rullo. The IRS introduced several driver
hiring slips submtted by M. Rullo to the Cty of San Antonio
Transportation Inspector's Ofice on behalf of Super Van stating
that the listed driver was not a contract driver. |In response, M.
Rullo testified that regardless of the information provided on
these slips submtted to the city, Super Van had always treated its
drivers as independent contractors for enploynent tax purposes.
The bankruptcy court observed that the fact "that he would ignore
what a docunent says and woul d do the opposite tells us a |l ot about
M. Rullo." Moreover, in an order denying Super Van's notion for

reconsi deration, the bankruptcy court stated that "[e] ven assum ng

M. Rullo's testinony was " unequivocal, uncontradicted and
uni npeached,' the court found M. Rullo's testinony also
unbel i evable.” Doubting M. Rullo's credibility, the court was not

conpell ed to accept his testinony.

The bankruptcy court's literal finding that a predecessor had

di sregard uncontradicted testinony by a taxpayer where it finds
that testinony lacking in credibility."); Smth v. Conm ssioner,
800 F.2d 930, 935 (9th Cr. 1986) ("the trial court is not
conpell ed to accept even uncontroverted testinony when it doubts
the credibility of a witness.").

" See Apoliskis v. Concord Life Ins. Co., 445 F.2d 31, 34 n.1
(7th Gr. 1971) ("a trial judge my not totally disregard
uncontradi cted and apparently creditable testinony where no basis
for so doing appears in the record.") (enphasis added). The court
in Apoliskis also stated that "[i]ndeed, there is no indication
that the district judge questioned any witness' credibility, and he
appeared to credit the testinony of all witnesses." |[|d. at 34.
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treated its drivers as enpl oyees for tax purposes (as opposed to a
finding that Super Van did not neet its burden of proof on this
i ssue) arguably raises a concern about whether this is clearly
erroneous when there appears to be no evidence in the record on
this point other than M. Rullo's testinony. The court did not
commt reversible error, however, in the wording of its finding.
Super Van had the burden of proof on this issue. Disregarding the
testinony that the court did not believe, the record is totally
devoi d of evi dence about how Super Van's predecessors treated their
drivers for enploynent tax purposes. Thus, Super Van failed to
meet its burden of proof, and the bankruptcy court did not conmt
reversible error in making its ruling.
L1,
CONCLUSI ON

Super Van had the burden of proving that it qualified for the
section 530 safeharbor. The only evidence in support of its having
met the consistency requirenent was the oral testinony of its
presi dent . The court sinply did not believe this testinony and
thus was not required to accept it, even though the testinony was
uncontradicted. Wth its sole evidence discredited and rejected,
Super Van could not and did not neet its evidentiary obligation.
Therefore, the bankruptcy court did not commt reversible error in
finding that Super Van had failed to neet its burden of proving
that it had satisfied the consistency requirenent of section 530.

AFFI RVED.



