IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-50068
Summary Cal endar

DERRYL LEE BUCKI NGHAM
Pl ai ntiff-Appellant,

VERSUS
STATE OF TEXAS
and
ATTORNEY GENERAL COF TEXAS,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
(94- CVv-631)

(May 25, 1995)
Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

Derryl Bucki ngham appeals the dism ssal, as frivol ous under
28 U S. C 8§ 1915(d), of his state prisoner's civil rights suit
brought pursuant to 42 U S.C. § 1983. W nodify the judgnent and

affirmit as nodified.

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and merely decide particular cases on the basis of well-
settled Ipr| nci pl es of | aw i nposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that rule, the court has determined that this
opi ni on shoul d not be published.



l.

Bucki ngham sued the State of Texas and its attorney general,
styling his action as a 8§ 1983 action with habeas relief, raising
the sanme all egations that he had previously raised in his earlier
f ederal habeas corpus action, which he admtted had been di sm ssed
for failure to exhaust state renedi es. Buckinghamstated that the
assi stant attorney general had admtted that Bucki ngham s all ega-
tions about the illegality of his conviction in his federal wit
were true. Bucki ngham requested both nonetary danmages and
i mredi ate rel ease from i nprisonnent.

The magi strate judge issued a "show cause" order, construing
Bucki nghaml s conplaint as a petition for federal habeas relief
because of the request for release from inprisonnent, and noted
t hat Bucki ngham previ ously had been sanctioned $50 by the Eastern
District of Texas for filing frivolous suits and that the clerk of
that court had ordered Bucki nghamnot to file any new cases until
the $50 had been paid. The magistrate judge al so noted that the
chief judge of the Western District of Texas had issued an order
that the judges of the district observe and enforce sanctions
i nposed by other United States district courts against a Texas
state prisoner who files a new civil action in the Wstern
District, unless the prisoner established a change of circunstances
or denonstrated that enforcing the previously inposed sanctions
woul d be unjust. The magi strate judge al so found that Bucki nghani s

conplaint was frivolous and ordered him to show cause why his



conpl ai nt shoul d not be di sm ssed.

Bucki ngham responded by contesting the legality of the
sanction inposed by the Eastern District and by stating that the
court woul d be an acconplice if it upheld the sanction. Buckingham
also admtted that his 8§ 1983 action was of a habeas nature and
that his requested relief should be granted because the attorney
general had adm tted Bucki ngham s all egations of w ongdoi ng.

The magi strate judge reported that the sanctions inposed by
the Eastern District were perm ssible and that Bucki ngham had not
denonstrated that they were unjust. The magi strate judge al so
construed Bucki nghami s suit as a petition for federal habeas relief
and stated that Buckingham had not asserted whether he had
exhausted his state renedies regarding his issues in the present
action. The magistrate judge recommended di sm ssing Bucki ngham s
conplaint as frivolous and further recommended sanctioning
Bucki ngham in the amount of $100, with a warning that any future
filing be wwth perm ssion of a federal judge, and that any future
frivolous filings would result in additional sanctions.

Over Bucki nghamli's objections, the district court adopted the
magi strate j udge's report and reconmendat i on, di sm ssed
Bucki nghaml's conplaint pursuant to 8 1915(d), and inposed a
sanction of $100. The court also noted, as a basis, that
Bucki ngham had failed to conply with the sanctions of the Eastern
District. The court further ordered that the failure to either pay
the nonetary sanctions or to seek perm ssion fromthe court would

be cause for striking any future pleadings. The court specifically



noted that Bucki nghaml s conplaint was "patently frivol ous" and was
an "obvious attenpt to circunvent the sanctions inposed upon him

for simlar activities" in the Eastern D strict.

.
Li berally construed, Buckinghams brief asserts that the
district court abused its discretion in dismssing his conplaint as

frivolous. Aconplaint filed in fornma pauperis may be di sm ssed as

frivol ous pursuant to 8§ 1915(d) if it has no arguable basis in | aw

or fact. Booker v. Koonce, 2 F.3d 114, 115 (5th Cr. 1993). W

review a 8§ 1915(d) dism ssal for abuse of discretion. |d.
A 8§ 1983 action is the appropriate renmedy for recovering
damages for mstreatnent or illegal adm nistrative procedures.

Ri chardson v. Flem ng, 651 F.2d 366, 372 (5th Cr. 1981). The wit

of habeas corpus is the appropriate federal renedy for a state

prisoner challenging the fact of confinenent. Preiser V.

Rodri guez, 411 U. S. 475, 484 (1973); see also Deters v. Collins,

985 F.2d 789, 792-96 (5th Gr. 1993). To determ ne which renedy a
prisoner should pursue, we |ook beyond the relief sought to
determ ne whether the claim if proved, would factually underm ne

or conflict with the state court conviction. Richardson, 651 F.2d

at 373.

In order to recover danmages for an all egedly unconstitutional
i nprisonnent, a 8 1983 plaintiff nust prove that his conviction or
sentence has been reversed on direct appeal, expunged by executive

order, declared invalid by an authorized state tribunal, or called



into question by a federal court's issuance of a wit of habeas

corpus under 28 U.S.C. 8§ 2254. See Heck v. Hunphrey, 114 S. C.

2364, 2372 (1994). O herwi se, such a claimis not cogni zabl e under
§ 1983 and nust be di sm ssed.

Bucki ngham st ates on appeal that habeas relief is part of his
8§ 1983 action and that he is suing for unconditional release in
addition to nonetary danages. He further contends that his
conpl aint alleged constitutional violations that would cast doubt
on his conviction. He continues to assert that the assistant
attorney general, in answering Bucki nghami s previous petition for
federal habeas relief, admtted Buckinghams allegations of
wr ongdoi ng.

| f Buckinghamis conplaint is construed as a 8 1983 action
stemm ng froman unconstitutional inprisonnent, his clains are not
cogni zabl e, as he has failed to denponstrate that his conviction has

been set aside or otherwise called into question. See Heck, id.

Al t hough Bucki nghamal | eges that the assi stant attorney general, in
the state's response to the state and federal habeas wits,
adm tted Bucki nghami s factual allegations of the unconstitutional
vi ol ations surrounding his conviction, Buckinghanis assertion is
incorrect. By Buckingham s own adm ssion, the assistant attorney
general responded with rote | anguage that every all egation of fact
was deni ed, except those that were supported by the record. This
| anguage coul d not have constituted an adm ssion of the invalidity
of Bucki nghamis conviction. This fact is further denonstrated by

Bucki nghaml s concessi on that he was denied both state and federal



relief. Therefore, Bucki ngham cannot seek damages under § 1983 as
he cannot denonstrate that his conviction has been invalidated,
reversed, or otherwise called into question.

Addi tional Iy, Buckingham cannot appropriately seek federa
habeas relief. He asserts in his conplaint that his confession was
coerced and obtai ned t hrough unkept prom ses by the state, that he
received i neffective assi stance of counsel, that his counsel had a
conflict of interest, and that his indictnent was defective.
Bucki ngham admts, however, that his previous federal habeas
petition, which also raised the conflict-of-interest issue, was
dismssed pursuant to the state's notion to dismss for
Bucki nghanmis failure to exhaust his state renedies regarding the
conflict-of-interest claim

In general, before a state prisoner may seek federal habeas
relief, he nust exhaust available state renedies. See 28 U S. C
8§ 2254(Db). The exhaustion requirenment reflects federal-state

comty concerns. Picard v. Connor, 404 U S. 270, 275 (1971)

Exhaustion nornmally requires only that the federal claimwas fairly

presented to the highest court of the state, either on direct

reviewor in a post-conviction attack. Carter v. Estelle, 677 F. 2d

427, 443 (5th Gir. 1982), cert. denied, 460 U.S. 1056 (1983).

For a claimto be exhausted, the state court nust have been
apprised of the facts and the legal theory upon which the

petitioner bases his assertion. Burns v. Estelle, 695 F.2d 847

849 (5th Gr. 1983). "It is well settled that a habeas petition

must be dism ssed if any issue has not been exhausted in the state



courts."” Thomas v. Collins, 919 F.2d 333, 334 (5th Gr. 1990),

cert. denied, 501 U S 1235 (1991). “If the petitioner did not

fairly present the substance of his <clainse to the state
courts . . ., the petition nust be dismssed . . . so that the
state court may have a fair opportunity to determ ne" the clains.

D spensa v. Lynaugh, 847 F.2d 211, 217-18 (5th Gr. 1988).

Bucki ngham has nade no attenpt, either in the district court
or on appeal, to denonstrate that all of his clains were fairly
presented to the state courts. The inplicit conclusion, gleaned
from Buckinghaml s previous admssion that his earlier federal
habeas action was di sm ssed for failure to exhaust, is that he has
failed to exhaust his state renedies for all of his issues in his
current action.

The district court did not abuse its discretion, but the
dismssal is hereby nodified to be a dism ssal wthout prejudice.
If the action is construed as a petition for federal habeas relief,
a dismssal with prejudice would effectively be a dism ssal on the
merits, which in this case would be inappropriate, as the district
court did not reach the nerits of Bucki ngham s i ssues, but instead

noted that Bucki ngham had failed to exhaust his state renedies.

L1,
Bucki ngham al so appears to assert that the district court's
sanction of $100 was illegal. Buckinghamcontends that his clains
wer e supported by the record.

By signing his conplaint, Buckinghamcertified that, after a



reasonable inquiry, to the best of his know edge, information, and
belief, the matters contained in his conplaint were well-grounded
in fact and warranted by existing law Feo. R CGv. P. 11. Abuse
of discretion is the standard of review for whether a rule 11
violation occurred and for the nature of the sanction inposed.

Thomas v. Capital Security Servs., 836 F.2d 866, 872 (5th Gr.

1988) (en banc). Consi dering Bucki ngham's obvious attenpt to
escape the sanctions i nposed by the Eastern District, the district
court did not abuse its discretion in inposing a sanction of $100.

Bucki ngham is hereby warned that if he continues to file
frivol ous appeals, he may be subject to sanctions in this court.
The judgnent of dismssal is MODIFIED to be a dismssal wthout
prejudice; as so nodified, the judgnent is AFFIRMED. All pending
noti ons are DEN ED.

AFFI RVED.



