UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-50222
Summary Cal endar

ARVANDO SANCHEZ RODRI GUEZ,
Pl ai ntiff-Appellant,
vVer sus
UNKNOWN SAPD OFFI CER
UNKNOWN DEA AGENT #1,
TOM WADE and DAVI D AMBROSE
Def endant - Appel | ees,

UNKNOWN DEA AGENT #1, TOM WADE
AND DAVI D AVMBROSE

Def endant s.

Appeal fromthe United States District Court
for the Western District of Texas
( CA- SA-93-649)

January 4, 1996

Before JOLLY, JONES and STEWART, Circuit Judges.
PER CURI AM ~

Appel  ant Rodriguez filed acivil rights action agai nst an
unknown of fi cer of the San Antoni o Police Departnent and several DEA
agents, allegingthat the unknown SAPD of fi cer ki cked himin the head

as he was restrained face-down follow ng a high-speed chase. The

Pursuant to Local Rule 47.5, the court has determi ned that this
opi ni on shoul d not be published and i s not precedent except under the
limted circunstances set forth in Local Rule 47.5. 4.



district court appoi nted Rodri guez counsel, and after anple tine for
di scovery, the San Antonio City Attorney’'s office noved for summary
j udgnent . The city contended that because Rodriguez could not
i dentify the unknown police officer, the case agai nst t hat per son nust
be di sm ssed. The nagi strate judge agreed, as didthe district court,
and summary judgnent was granted di smssing the action.?

On appeal , appell ant adm ts that al t hough di scovery reveal ed
the nanes of the four San Antonio police officers involved in
arresting him it did not permt himto identify which one of them
al | egedly approached and kicked himin the head just after he was
restrai ned. Wiy discovery failed to identify the officer who
perpetrated the all eged assault is not clear. What we do knowi s t hat
Rodri guez had 16 nonths after filing suit toidentify that individual
and he did not do so. The Gty has no responsibility or burden to
identify the unknown officer -- the Gty was not even sued. Further,
it would not be fair to require the officers to defend this case
before a jury, not know ng exactly what charges are brought agai nst
t hem 2

This is no longer a case concerning the sufficiency of
Rodri guez' s pl eadi ng under Fed. R 8(a), because summary j udgnent has

been granted. Because Rodriguez did not neet his burden to create a

L Appel l ant has not appealed the dism ssal of the other individua

def endants on summary j udgnent.

2 Rodriguez did not sue the officers on the alternative theory that they

had a duty to intervene and prevent brutality by one of their nunber. Inasmuch as
he al | eges a sudden, unforeseen and very brief assault, consisting of one kick to the
head Rodriguez would have a difficult tinme establishing this theory.

2



genui ne factual issue over the identity of the single assailant,
summary judgnent was proper.

AFFI RMED.



