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PER CURI AM !

Glbert Baltierra appeals the denial of his application for
Social Security disability and supplenental security incone
benefits. W AFFIRM

| .

Baltierra applied for supplenental security incone (SSI) and
disability insurance benefits in My 1991, alleging disability
since Cctober 31, 1985, because of back problens. After his

applications were denied initially and on reconsideration,

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



Baltierra requested and recei ved a hearing before an adm ni strative
| aw judge (ALJ). The ALJ found that Baltierra had the residua
functional capacity to performthe full range of sedentary work
and, therefore, was not disabled. The Appeals Council vacated the
ALJ's decision, and remanded the case for further assessnent.

At a supplenental hearing in Septenber 1993, the ALJ
determ ned that Baltierra was unable to performhis past rel evant
work as a welder and welding supervisor, but "had a residua
functional capacity for sem -skilled or skilled sedentary and |i ght
wor k, further reduced by sone restrictions with internedi ate nenory
and sone difficulty wth readi ng and spelling". Accordi ngly, the
ALJ ruled that Baltierra was not disabled. The ALJ's deci sion
becane the final decision of the Secretary when the Appeal s Counci
denied Baltierra's request for review

Baltierra sought judicial reviewin the district court. The
parties consented to proceed before a magistrate judge, who
affirmed the Secretary's deci sion.

1.

In sum Baltierra contends that the Secretary's decision is
not supported by substantial evidence. Qur review of the
Secretary's decision is |imted to determning "whether the
Secretary applied the correct legal standard and whether the
Secretary's decision is supported by substantial evidence on the
record as a whole". Ophey v. Secretary of Health & Human Servs.,
962 F.2d 384, 386 (5th GCr. 1992). "Substantial evidence is nore

than a scintilla and |less than a preponderance. It is such



rel evant evi dence as a reasonable m nd m ght accept as adequate to
support a conclusion.”™ Mise v. Sullivan, 925 F.2d 785, 789 (5th
CGr. 1991).

The Social Security Act defines disability as the "inability
to engage in any substantial gainful activity by reason of any
medi cal | y det erm nabl e physical or nental inpairnent which can be
expected to result in death or which has | asted or can be expected
to last for a continuous period of not less than 12 nonths". 42
US C 8 423(d)(1)(A) (1991). "The law and regul ati ons governi ng
the determnation of disability are the sane for both disability
i nsurance benefits and SSI." Haywood v. Sullivan, 888 F.2d 1463,
1467 (5th CGir. 1989).

The Secretary uses a well known five-step sequential analysis
in assessing whether an applicant is capable of performng
substantial gainful activity:

1. An individual who is working and engaging in

substantial gainful activity wll not be found
di sabl ed regardl ess of the nedical findings.

2. An individual who does not have a "severe
inpairment” will not be found to be disabl ed.
3. An individual who neets or equals a listed

i npai rment in Appendix 1 of the regulations will be
considered disabled w thout consi deration of
vocati onal factors.

4. I f an individual is capable of performng the
work he has done in the past, a finding of "not
di sabl ed" nust be made.

5. If an individual's inpairnment precludes him
from performng his past work, other factors
i ncl udi ng age, education, past work experience, and
residual functional capacity nust be considered to
determne if other work can be perforned.



Villa v. Sullivan, 895 F.2d 1019, 1022 (5th Gr. 1990). As is
equally well known, "[a] disability determ nation at any point in
the five-step process is conclusive and term nates any further
analysis." |d.

"Onthe first four steps of the analysis, the claimnt has t he
initial burden of proving that [he] is disabled.... The burden
shifts to the Secretary on the fifth step to show that the cl ai mant
is capable of performng work in the national econony and is
therefore not disabled.” Wen v. Sullivan, 925 F. 2d 123, 125 (5th
Cir. 1991) (citation omtted). |If the Secretary neets this burden,
the claimnt nust then "prove that he is unable to perform the
alternate work". Selders v. Sullivan, 914 F.2d 614, 618 (5th Cr
1990) .

A

At the fifth step of the analysis, the ALJ concluded, as
noted, that Baltierra "had a resi dual functional capacity for sem -
skilled or skilled sedentary and light work, further reduced by
sone restrictions wwth internmedi ate nenory and sone difficulty with
readi ng and spelling", and that there were a significant nunber of
jobs in the regional and national econony that Baltierra could
perform

1

Subst anti al evidence supports these findings. Baltierra was
born on April 20, 1951, is a high school graduate, and has worked
as a welder and wel ding supervisor. On Septenber 27, 1985, he

injured his | onwer back while |ifting a heavy weight on the job. In



Cct ober 1985, about a nonth after that injury, Baltierra was
exam ned by Dr. Sullivan, an orthopedic surgeon, who diagnosed
| umbar strain, recomended physi cal therapy, and prescribed Mtrin.
Dr. Sullivan stated that he anticipated "a gradual resolution of
[Baltierra' s] synptons and a return to work in the not too distant
future".

Dr. Sullivan's Novenber 11, 1985, progress note states that
al though Baltierra had not nmade any "real inprovenent with the
therapy", he had returned to work in a light duty capacity. Dr.
Sul l'ivan prescribed a back brace and allowed Baltierra to continue
wor ki ng as | ong as he did not bend, stoop, crawl, or [ift nore than
20 pounds. Baltierra returned to Dr. Sullivan on Novenber 26, and
on January 7 and 17, 1986. Dr. Sullivan perfornmed a CT scan, which
showed sone conpression of the nerve root, a narrowed spinal canal,
and osteophytes, but he was uncertain whether Baltierra's | ack of
progress was caused by those abnormalities or by "his fear of
returning to work and sustaining sone sort of pernmanent danage"
Dr. Sullivan referred Baltierra to Dr. Dorsen

Dr. Dorsen saw Baltierra on January 24, 1986, and found that
he was severely obese, but the neurol ogical findings were nornal
Dr. Dorsen cleared Baltierra for full work duty on February 21,
1986.

In April 1986, Dr. Turpin, a neurosurgeon, saw Baltierra at
the request of his insurance conpany. Dr. Turpin reviewed
Baltierra's x-rays and CT scan, and opined that Baltierra had

degenerative disc disease wth hypertrophic spondylosis, but



concluded that Baltierra "certainly" was able to do work |ighter
than his previous heavy work as a welder. Dr. Turpin recommended
that Baltierra "initiate a program of progressive physical
condi ti oning exercise" and "l ose at |east 60 pounds".

Bet ween April 1986 and April 1987, Baltierra did not receive
any nedi cal care. In April 1987, he returned to Dr. Sullivan,
reporting that he still had back and left hip pain. Dr. Sullivan
encouraged Baltierra to take Tylenol for pain. At the end of July,
Dr. Sullivan stated that Baltierra could return to |light duty work
which did not require lifting over 30 pounds or excessive cli nbing,
st oopi ng, or bending. Throughout 1987, Baltierra continued to see
Dr. Sullivan with the sane conplaints. A CT scan conducted on
Cct ober 14, 1987, showed a bulging disc at L5-S1 and "a posterior
and left osteophyte at L4-5 causing a secondary stenosis of the
left lateral recess”". On Decenber 11, 1987, Dr. Sullivan reported
that Baltierra had sustained a small herniated disc secondary to
his injury, and m ght need back surgery in the future.

On Septenber 14, 1990, Baltierra underwent a psychol ogica
consul tative exam nation. The psychol ogi st who perforned the tests
noted that Baltierra exhibited good social skills; that his
personality "should not pose any barriers to training prograns or
wor k adjustnents"; that he was of average intelligence and could
wite well, but had sone i nternedi ate nenory, readi ng, and spelling
probl ens; and that he suffered from"a mld agitated depression”

On January 29, 1991, Baltierra returned to Dr. Sullivan,

conpl ai ning of back pain. The physical exam nation showed that



Baltierra remai ned "markedly overwei ght". Dr. Sullivan referred
Baltierra to the Texas Rehabilitati on Conmm ssion and conpleted a
job limtation form stating that Baltierra had a nedical rel ease
for enploynent; that he could sit or stand for no nore than four
hours in an eight-hour day, |ift 10 pounds frequently, clinb a
flight of stairs or walk 100 yards w t hout pause, and bend, stoop,
kneel , squat, crouch, clinb, and bal ance occasionally, but never
crawm. Dr. Sullivan concluded that Baltierra was in good nedica
condi tion, but diagnosed "nechanical -type back pain secondary to
degenerative di sc di sease".

Al t hough, as Baltierra points out, Dr. Sullivan, in a report
to the Texas Departnent of Human Servi ces dated Septenber 10, 1991,
stated that Baltierra' s prognosis was "poor", he also found that
Baltierra could performwork that did not require lifting nore than
25 pounds, or excessive bending, stooping, or crawling, and that
all owed frequent changes of position. Thus, no physician
pronounced Baltierra unable to work; and the ALJ properly relied on
the nedical opinions of Baltierra's treating and non-treating
physi ci ans to support her deci sion.

2.

Furthernore, although Baltierra contends otherw se, the ALJ
gave sufficient weight to his subjective conplaints of pain. "How
much pain is disabling is a question for the ALJ since the ALJ has
primary responsibility for resolving conflicts in the evidence."
Scharlow v. Schweiker, 655 F.2d 645, 648 (5th Gr. 1981).

"Subj ective evidence need not take precedence over objective



evidence." VMlla v. Sullivan, 895 F.2d at 1024. The ALJ could
find no "reasonabl e nexus between the disabling pain M. Baltierra
conplains of and any other <clinical signs reported by his
physi ci ans”". The ALJ's determ nation that the nedical evidence is
nmore persuasive than Baltierra's own testinony "is precisely the
kind[] of determ nation[] that the ALJ is best positioned to nmake".
See Falco v. Shalala, 27 F.3d 160, 164 (5th Gr. 1994). Thus, the
ALJ's finding that Baltierra's conplaints were not debilitating is
supported by substantial evidence.
B

Baltierra asserts also that the ALJ failed to use proper |egal
standards in denying benefits. First, he conplains that the
hypot heti cal questions to the vocational expert did not enconpass
all of his limtations. There is no reversible error if an ALJ's
hypot heti cal question i ncorporates those disabilities recognized by
the ALJ, and the claimant's representative is afforded an
opportunity to correct any alleged deficiencies in the question.
Bowing v. Shalala, 36 F.3d 431, 435 (5th Cr. 1994); Morris v.
Bowen, 864 F.2d 333, 336 (5th Cr. 1988). The ALJ found that
Baltierra's "residual functional capacity for sem-skilled or
skilled sedentary and light work [was] further reduced by sone
restrictions with internmediate nenory and sone difficulty with
readi ng spelling". The ALJ included those limtations in her
hypot hetical question to the vocational expert, and Baltierra's
counsel was allowed to nention additional disabilities, although

those disabilities were not recognized in the ALJ's findings.



C.

Baltierra contends next that there was not substanti al
evidence that there were jobs available in the national econony
that he was capable of performng. At the 1993 hearing, the
vocational expert testified that an individual with Baltierra's
background and limtations could not perform his past work, but
could work as an office hel per, a cashier in a cafeteria or parking
| ot booth, or a photocopying machi ne operator, and that such jobs
existed regionally in the thousands and nationally in the tens of
t housands. She explained that she determ ned the availability of
those jobs by referring to the Dictionary of Cccupational Titles in
conjunction with information provided by the Texas Enploynent
Comm ssion (TEC).

Baltierra conplains that the vocational expert "had no
formula" for making this determ nation; but, none is required
"The value of a vocational expert is that [s]he is famliar with
the specific requirenments of a particular occupation, including
wor ki ng conditions and the attributes and skills needed." Fields
v. Bowen, 805 F.2d 1168, 1170 (5th G r. 1986). The vocati onal
expert relied on her expertise to arrive at her conclusions, and
she expl ai ned how she arrived at those conclusions. Because this
testinony provided the ALJ with evidence substantial enough to
support a determ nation that enpl oynent was available to Baltierra,
the vocational expert's failure to provide Baltierra with copi es of
TEC reports upon which she relied does not provide a basis for

reversal or remand.



D
Finally, Baltierrasuggests that "[a]dditional evidence should
be taken" with respect to his current nmedical condition. Under 42
U S C 8§ 405(g), this court may remand to the Secretary "only upon
a showng that there is new evidence which is material and that
there is good cause for the failure to incorporate such evidence
into the record in a prior proceeding". 42 U.S.C. § 405(9).
Baltierra has failed to nake the requisite show ng.
L1l
For the foregoing reasons, the judgnent is

AFFI RVED.



