IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-50288
Summary Cal endar

JI MW SALAZAR,
Pl ai ntiff-Appellant,
ver sus

SHI RLEY S. CHATER
COWMM SSI ONER OF SOCI AL SECURI TY,

Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Western District of Texas
( CA- A- 94-583)

Novenber 27, 1995
Before JOLLY, JONES, and STEWART, Crcuit Judges.
PER CURI AM *
In February 1992, Jimmy Sal azar applied for social security
disability i nsurance benefits, alleging an onset date of disability

of August 29, 1991.!' After his application was denied, Salazar

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of Iaw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.

The ALJ noted that Sal azar had been awarded a prior closed
period of disability, which ended in August 1991 for a back injury
sustained in February 1988.



requested reconsideration, which was denied on Cctober 6, 1992.
Sal azar requested a hearing before an admnistrative |aw judge
("ALJ") .

The ALJ held a hearing on July 19, 1993. On Cctober 27, 1993,
the ALJ found that Salazar was not disabl ed. In reaching his
decision, the ALJ relied on Salazar's testinony and reports of
pain, reports by treating and consulting physicians, and on Soci al
Security regul ations. The Appeal s Council deni ed Sal azar's request
for review of the ALJ's decision on June 23, 1993. The ALJ's
deci si on becane the final decision of the Conm ssioner of Social
Security. Sal azar sought judicial review of that decision. The
parties consented to proceed before a nagistrate judge. The
magi strate judge affirnmed the Conmm ssioner's decision on April 6,
1995. Salazar filed a tinely notice of appeal.

I
Chroni c Pain

Sal azar argues that "the ALJ erred in finding appellant has
degenerative di sc di sease but failed to recogni ze that chronic pain
was an ongoing diagnosis and was the condition being treated
t hroughout the tine after surgery. This oversight of the source of
appellant's truly severe inpairnent is extrenely significant."
"The court below erred in not understanding that chronic pain is
“const ant, unremtting and unresponsive to treatnent'’ by

definition."



Pain constitutes a disabling condition under the Social
Security Act only when it is "constant, unremtting, and wholly

unresponsive to therapeutic treatnent." Harrell v. Bowen, 862 F. 2d

471, 480 (5th Cr. 1988) (citation omtted). "The [ Conm ssioner],
not the courts, has the duty to weigh the evidence, resolve
material conflicts in the evidence, and deci de the case." Chaparro
v. Bowen, 815 F.2d 1008, 1011 (5th Cr. 1987). The eval uation of
a claimant's subjective synptons is within the province of the ALJ
who had an opportunity to observe the claimant. Harrell, 862 F. 2d
at 480. The ALJ "may properly challenge the credibility of a

cl ai mant who asserts he is disabled by pain." Allen v. Schweiker,

642 F.2d 799, 801 (5th Gr. 1981).

The Soci al Security regul ations provide for a two-step process
to be used in evaluating whether subjective conplaints of pain
contribute to a finding of disability. 20 C F.R § 404.1529. For
pain to contribute to a finding of disability, the claimant nust
first establish, by nedical signs and |aboratory findings, the
presence of a nedically determ nable physical inpairnment which
coul d reasonably be expected to produce the pain alleged. Once
such an inpairnent is established, allegations about the intensity
and persistence of pain nust be considered in addition to the
medi cal signs and | aboratory findings in evaluating the inpairnent
and the extent to which it affects the claimant's capacity for

work. 1d.; see also Pope v. Shalala, 998 F.2d 473, 482 (7th Gr.

1993) .



Al t hough the ALJ di d not specifically |abel his findings under
the two steps, his findings show that he did go through the
process. The ALJ consi dered the nedi cal evidence in the record and
determ ned that "the pain experienced by the claimant is limting,
but not so limting as to preclude his engaging in all substanti al
gainful activity." This shows that the ALJ found that Sal azar did
have a nedically determ nable inpairnment that could reasonably be
expected to produce pain, but that he did not find the pain to
exist to the extent alleged so as to disable Salazar from work.
The fact that the ALJ considered Sal azar's testinony regarding his
activities shows that he did not stop at the threshold inquiry, but

proceeded to the second step. See Carbone v. Sullivan, No. 91-1964

(st Gr. Apr. 14, 1992), 1992 W 75143 at *6 (unpublished)
(consideration of activities showed conpl aints were not dism ssed
at threshold |evel).

After conparing the subjective conplaints with the objective

evidence, the ALJ found the subjective conplaints to be not

corroborated in severity, duration, or intensity. |In doing so, he
observed that Dr. Sinonsen released Salazar for |ight work and
determ ned that he had reached maxi num nedical inprovenent;

exam nations "showed only ml|d decreased range of notion and were
ot herwi se normal "; Sal azar took prescri bed nedication with no noted
side effects; Sal azar testified that he drives his wife to and from
work and can take care of his personal needs, including fixing

lunch; "[a]t the hearing, the clainmant alleged constant burning



painin the left side of his back and radiating into his | egs. Yet
medi cal reports do not contain any such conplaints.” The ALJ noted
that the nedical reports "noted nothing in the way of objective
medi cal findings" and "continue to show virtually nothing in the
way of objective findings to support allegations of constant
di sabling pain." The ALJ di scredited Sal azar's testi nony regarding
the degree of his pain because it was not supported by objective
medi cal signs and findings and because his activities of daily
living were inconsistent with his contentions.

Al t hough the nedical records do not indicate that Salazar
conpl ai ned about pain radiating down his |leg as noted by the ALJ,
the records show that Sal azar consistently conpl ai ned of | ower back
pai n. The doctor continually attenpted to relieve the pain by
prescribing new drugs and dosages. In May 1991, the doctor
recommended anot her surgery.

Sal azar testified that when he had back surgery in 1988, the

pain ranked a "ten" on the scale. He testified that he asked Dr.
Sinonsen "how would 50 or 20 percent | would cone out of the
hospital ?* The doctor gave himonly a "fair" chance of recovery.
In the Iight of those odds, Sal azar elected to live with the pain.

Sal azar testified that he drives his wife 10 mnutes to work
and 10 m nutes honme. He can stand for about 20 m nutes before his
feet start getting nunb. He can take care of his personal needs.

He exercises under doctor's orders. Salazar ranked his pain as a

six on a scale of one to ten with ten being "al nost unbearable.™



The pain "goes up to about seven or eight" when he is exercising,
t hen goes back down when he st ops.

The ALJ's finding that Salazar's pain was not disabling is,
especially in the light of discrediting his testinony concerning
the degree of pain, supported by substantial evidence.

I
Past rel evant work

Sal azar argues that the ALJ erred in finding that he could
perform his past relevant work. To determ ne whether a cl ai mant
can perform past relevant work, the ALJ nust access the physical
demands of the job by considering the description of the work
actually perforned or as generally perforned in the national
econony. Villa, 895 F.2d at 1022. The ALJ considered Sal azar's
testi nony describing the work he actual ly perforned.

Sal azar testified that in past work as a janitor cleaning
of fi ces he cl eaned desks, took out trash (small office-type cans c.
20-25 I bs and larger cans from the kitchen), nopped, swept, and
vacuuned. He stated that the trash and vacuum ng woul d be the
problemfor himnow. He testified that he sonetines had to pick up
and carry up stairs vacuum cl eaners that wei ghed about 50 pounds.

Vocati onal expert Teri Hewitt reviewed Sal azar's records and
testified at the hearing that Salazar's "janitorial work in office

buildings was light and at the |ow end of sem-skilled."? G ven

2"Light work involves lifting no nore than 20 pounds at a tine
wth frequent lifting or carrying of objects weighing up to ten



Salazar's limtations, the vocational expert said that his past
janitorial job would still be possible with either nmediumor |ight
exertional capacity.

The ALJ found that Salazar had "the residual functional
capacity to perform work related activities except for work
involving jobs greater than nedium work as defined in the
Regul ations with the limtation that the work avoid tw sting,
sitting for prolonged periods of tinme and vibration (20 CFR
404. 1545)." The ALJ found that Sal azar's "past rel evant work as
janitor in a building did not require the performance of work
related activities precluded by the above limtation[s] (20 CFR
404. 1565)." The ALJ concluded that Sal azar's "inpairnents do not
prevent the claimnt fromperform ng his past rel evant work."

Sal azar does not dispute that he can do light to medi um work
wth the described [imtations. He argues that he could not do his
former job with his imtations and says: "A janitor nust sweep,
mop, and vacuum enptying garbage cans, cleaning sidewal ks and
mow ng | awn. It is inpossible to perform these duties wthout

twisting. (Exhibit B)."

pounds.” A job is in this category if it requires "a good deal of
wal ki ng or standing, or when it involves sitting nost of the tine
with sonme pushing and pulling up armor leg controls.” 20 C.F.R

8§ 404.1567(b).

"Medi um work involves lifting no nore than 50 pounds at a tine
wth frequent lifting or carrying of objects weighing up to 25
pounds. If soneone can do nedi umwork, we determ ne that he or she
can al so do sedentary and light work." 20 C.F.R 8§ 404.1567(c).



Exhi bit B appears to be a page copied fromthe Dictionary of
Cccupational Titles, which reflects exertional requirenents of work
required of a janitor as perforned in the national econony. This
exhi bit does not address Sal azar's argunent that the duties of a
janitor cannot be perforned without tw sting. Salazar provides no
authority to support this proposition. To accept Salazar's
argunent, we would have to take judicial notice that sweeping,
nmoppi ng, etc., requires tw sting.

However, the vocational expert did not address the question or
provi de evi dence whet her such duties could be perfornmed in spite of
a "no twisting" limtation. A vocational expert's opinion "is

meani ngl ess” unless there is adequate record evidence to support

the assunptions nade by the expert. Bowing v. Shalala, 36 F.3d

431, 436 (5th Cr. 1994) (citing Gallant v. Heckler, 735 F. 2d 1450,

1456 (9th Cir. 1984)).

Sal azar argues that the ALJ erred finding that he could
perform his past relevant work when Sal azar's treating physician
said that he could not. He argues that the ALJ did not give proper
consideration to his treating physician's opinion that he coul d not
return to his prior work.

Al t hough the opinions of the treating physician ordinarily
shoul d be accorded considerable weight in determning disability,

the opinions are not concl usive. G eenspan v. Shalala, 38 F.3d

232, 237 (5th Cir. 1994), cert. denied, 115 S.Ct. 1984 (1995).

"[ W hen good cause is shown, |less weight, little weight, or even no



wei ght nmay be given to the physician's testinony." 1d. The ALJ
may disregard statenents that are "brief and conclusory, not
supported by nedically acceptable clinical |aboratory diagnostic
techni ques, or otherw se unsupported by the evidence." Id.
(internal quotations and citation omtted).

The Conmi ssi oner argues that the doctor's opinionthat Sal azar
could not return to his prior relevant work conflicts wth the

doctor's releasing Salazar to performlight to nmediumwork. See

Spellman v. Shalala, 1 F.3d 357, 364 (5th Cr. 1993) (Conmm ssi oner
need not give controlling weight to treating physician's opinion if
it is inconsistent with other evidence in the record).
The doctor's release to light to nmedium work is not
i nconsistent with his opinion that Salazar could not return to his
past worKk. Doctor Sinonsen released Salazar to light to medi um
work, with the limtation that he not lift over 20-30 pounds and
that he keep his back straight with no twisting. Apparently the
doctor determned that Salazar's past relevant work required
nmovenments outside these [imtations.
The district court stated that Dr. Sinonsen's opinion
need not have been given great weight by the
ALJ, as Dr. Sinpbnsen was not qualified as a
vocati onal expert. Houston v. Sullivan, 895
F.2d 1012, 1016 (5th G r. 1989). Al t hough
treating physi ci ans of ten render such

opinions, they are usually nmade for private
i nsurance purposes and standing alone are of

little legal effect. In addition, Dr.
Sinonsen acknowl edged in July 1991 that
plaintiff had been released for "light nmedi um

wor k" (Tr. 119) and on Decenber 18, 1991, he



rel eased plaintiff for work with an industri al
back brace (Tr. 118).

The case cited does not stand for the proposition stated by

district court. See Houston, 895 F.2d at 1016. | ndeed, the case

seens to support the opposite proposition. Seeid. ("[E]venif the
vocati onal expert's testinony does suggest Houston can do only
light work, the court need not have considered her testinony in
this issue, because the vocational expert is not a nedical expert
qualified to testify as to Houston's nedical inpairnents.")
Research does not reveal casel aw show ng how an ALJ should wei gh
medi cal and vocational expert testinony in this context.

However, it is the claimant's burden of proving that he cannot
perform his past relevant work. Mise, 925 F.2d at 789. Sal azar
did not present any evidence show ng that janitorial jobs could not
be performed without twi sting. Thus, considering Sal azar's burden
and this lack of evidence, substantial evidence supports the
finding that Salazar could performhis past rel evant worKk.

Sal azar also argues that "the vocational expert testified
appellant could not work if pain nedication sedated him" He
further argues that he can't work wthout it. Sal azar only
testified, however, that nedication sonetines affects his driving;
he drives his wife to work, however, because he is the only driver
inthe famly.

It is true that the vocational expert testified that if a

person takes pain nedication that interferes with his ability to

-10-



concentrate or if he does not take pain nedication and he i s unabl e
to persist or maintain work activity for nore than four to six
hours at a tine, such alimtation excludes conpetitive enpl oynent
inajanitorial job. The ALJ stated, however, that Sal azar di d not
allege any significant side effects of his pain or any other
medi cati on nor do the nedical record contain any conpl ai nts of side
effects of nedications. "It is logical to assune that if the
claimant were suffering significantly fromany side affects [sic],
the cl ai mant woul d have conplained to his treating physician, yet
he has not done so." The record thus supports the ALJ's
conclusions on this issue.
1]

New Evi dence

Sal azar argues that new evidence shows that his back painis
aggravat ed by al nost any type of activity. The new evidence is an
April 17, 1994, report by Dr. WIliamTaylor. Salazar argues that
this evidence shows that he cannot be gainfully enployed, thus he
is entitled to summary judgnent or renmand.

The problemis that Sal azar has not shown that this evidence

iIs "new. Dr. Tayl or diagnosed fail ed back surgery syndronme with
mechani cal | ow back pain. The nedical inpressions do not differ
from those given by Dr. Sinonsen. The portion of the nedical
report indicating that Sal azar has "back pain aggravated by al nost
any type of activity" is not a nedical finding, but part of the

medi cal history presumably supplied by Sal azar hinsel f.

-11-



Nor can Sal azar neet the good cause requirenment. There is no
evidence that this evidence was not previously available or that
this evidence relates to the period for which benefits were deni ed,
that is, between August 29, 1991, his alleged disability onset
date, and Cctober 27, 1993, the date of the ALJ's decision.
Al t hough a subsequent deterioration may formthe basis for a new
claim to remand the case for that reason alone would be

i nconsistent with the principles of appellate review. See Johnson

v. Heckler, 767 F.2d 180, 183 (5th Gr. 1985).
AFFI RMED.
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