IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-50305
(Summary Cal endar)

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

WESLEY EARL BROWN,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(CR- A-94-187)

Novenber 9, 1995

Bef ore WENER, PARKER and DENNI'S, Crcuit Judges.
PER CURI AM *

In this direct crimnal appeal, Defendant-Appellant Wesley
Earl Brown, who was convicted by a jury of violating of 18 U S. C

8 922(g) (1), felon in possession of a firearm conplains that the

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



district court erroneously instructed the jury regarding the
defense of justification; that the district court abused its
discretion in admtting evidence that Brown was a gang nenber and
a drug dealer; and that his trial was rendered unfair by the
cunul ative effect of multiple trial errors. Finding no reversible
error, we affirm
I
FACTS AND PROCEEDI NGS

Brown was convicted after a jury trial of being a felon in
possession of a firearm Prior to trial, Brown nade a notion to
exclude any evidence of his "alleged gang nenbership.” The
gover nnent opposed the notion, arguing that such evidence was
relevant "to [Brown's] notive in carrying the firearm" The
district court overruled Brown's notion.

At trial, Austin, Texas, Police Oficer Mdlicott testified

t hat he observed Brown "throw ng gang signs,"” "Crip sign, [b]lood

signs and a hand signal for a weapon" out the w ndow of his
vehicle. Brown objected to the testinony and the district court
overrul ed his objection. The court imedi ately instructed the jury
t hat

the evidence which is being elicited by the governnent
counsel at this time is evidence that shoul d not be used

agai nst the defendant in your determ nation on the
basi ¢ question of guilt or innocence of this particul ar
defendant on this particular charge. It may be used by
you to consi der other surroundi ng consi derations such as
the reasons the officers stopped and apprehended and
arrested the defendant, questioned the defendant. But
the fact that in this instance that the defendant
al | egedly was nmaki ng signs which the witness says in his
opinion were related to gangs or sonething like that is
not evi dence that the defendant is guilty of the offense
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for which he was charged.

Oficer Medlicott also testified that Brown subsequently
stated to himthat "he was a drug deal er and not a gang nenber and
that he could do federal tinme standing on his head." Brown again
objected and this tine noved for a mstrial, which notion the
district court overrul ed.

Wt hout engendering an objection, Oficer Medlicott further
testified that he observed a "black rag" or "flag" around Brown's
steering wheel, which was a synbol for a particular gang, the
Austin "[b]loods."” Oficer Medlicott stated that, based on Brown's
"flag" and the "signs he was throwing," the officer considered
Brown to be a gang nenber. Another Austin police officer, Todd
Myers, testified to Brown's statenent that he was not a gang
menber, but that he was a drug deal er.

Brown's defense was justification. He presented evidence that
he was carrying a weapon for his own self-protection. At Brown's
request, the district court instructed the jury regarding the
defense of justification, as foll ows:

The defendant, noreover, contends that he is not guilty

of the crinmes charged, because he was legally justified

i n possessing the firearmin question.

In order for the defendant's possession of the firearmat

i ssue herein to be legally justified, you nust find from

sone evidence that at the tinme that the defendant

possessed the firearm he was, one, under an unl awful and
present i mm nent and i npendi ng threat of such a nature as

to induce a well-grounded apprehension of death or

serious bodily injury.

Two, that the defendant had not recklessly or negligently

pl aced hinself in a situation in which it was probable

that he would be forced to purchase or possess the
firearm



Three, that he had no reasonable legal alternative to
violate any law, that is, he had actually tried the
alternative, had notine to attenpt the alternative or a
history of futile attenpts to conply with the |aw
revealed the futility of the alternative; and

Four, there was logically a direct causal relationship
bet ween the action taken and the harmto be avoi ded.

If you find that there is sone evidence to support each

of the four factors noted above, the governnent nust

rebut or disprove at |east one of the factors beyond a

reasonabl e doubt or el se you nust acquit the defendant.

In order for the defense of justification or necessity to

be applicabl e, the defendant must establish that he held

the weapon only during the tinme he is in immnent and

i mredi at e danger.

I f the defendant holds the weapon so nuch as thirty

mnutes after the immediate and imm nent danger is

passed, he may not claimthis defense.
To no avail, Brown objected to the portion of the court's
instruction that referred to a thirty-mnute tine limt.

Brown was convi cted and sentenced to 63 nont hs' inprisonnent,
to be followed by three years' supervised release. Hetinely fil ed
a notice of appeal from the court's judgnent of conviction, and
thi s appeal ensued.

|1
ANALYSI S

A. Jury Instruction

Brown argues that the district court erroneously instructed
the jury on the defense of justification. Al t hough he concedes
that the district court correctly identified the elenents of the
justification defense, he contends that the court inproperly
i nposed an arbitrary thirty-mnute tine limt on the defense.

A def endant may pose a justification defense to the charge of
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being a felon in possession of a firearm United States v. Harvey,

897 F.2d 1300, 1304 (5th CGr.), cert. denied, 498 U. S. 1003 (1990),

rev'd on other qgrounds; United States v. Lanbert, 984 F.2d 658,

661-62 (5th Cr. 1993) (en banc). To prevail on such a defense,
Brown had to show that (1) he was under an unlawful, present,
imm nent, and inpending threat of such a nature as to induce a
wel | - grounded apprehensi on of death or seriously body injury; (2)
he had not recklessly or negligently placed hinself in a situation
in which it was probable that he would be forced to choose the
crimnal conduct (possession of the firearm; (3) he had no
reasonable legal alternative to violating the law, that is, no
chance to refuse to do the crimnal act and to avoid the threatened
harm and (4) a direct causal relationship nmay be reasonably
antici pated between the crimnal action taken and the avoi dance of

the threatened harm |d. at 1304-05. See United States v. Liu,

960 F.2d 449, 453-54 (5th Cr.), cert. denied, 113 S. C. 418

(1992).

The court's charge, taken as a whole, was a correct statenent
of the law. The defense of justification protects the defendant
for his possession of a firearmonly during the tine that he is

endangered. United States v. Panter, 688 F.2d 268, 272 (5th Cr

1982); see also United States v. Parker, 566 F.2d 1304, 1306 (5th

Cir.) (justification defense i napplicabl e where def endant possessed

the firearm "for up to 30 m nutes" beyond the energency), cert.
deni ed, 435 U. S. 956 (1978). Brown concedes that "no ti nme may pass

when t he def endant possesses the gun while not under a threat."



After instructing the jury that, for the defense of
justification to be applicable, it had to find that Brown was
"under an unlawful and present inmnent and inpending threat of
such a nature as to i nduce a wel |l -grounded apprehensi on of death or
serious bodily injury" at the tine that Brown possessed the
firearm and that he held the weapon only during the tinme he was in
i mm nent and i nmedi ate danger, the court then told the jury that
"[1]f the defendant holds the weapon so nuch as thirty mnutes
after the i mredi ate and i nm nent danger i s passed, he may not claim
this defense.” This challenged statenent accurately reflects the
| aw and facts of Brown's case and is a correct statenent of |aw.
Brown's challenge to the instruction is without nerit.

B. Testi nony of Gang Menbership

Brown argues that the district court erred by admtting
testinony by Oficers Medlicott and Myers that Brown was a gang
menber and a drug dealer. Brown contends that this evidence was
irrelevant to the charge against him and that the prejudicial
effect of the evidence substantially outweighed its probative
val ue.

A district court's decision to admt evidence under Rule
404(b) is revi ewed under a hei ght ened abuse-of -di screti on standard.

United States v. Carrillo, 981 F.2d 772, 774 (5th Gr. 1993). Rule

404(b) states in relevant part that " [e]vidence of other crines,
wrongs, or acts is not adm ssible to prove the character of a
person in order to show action in conformty therewith. It may,

however, be adm ssi bl e for other purposes, such as proof of notive,



opportunity, intent, preparation, plan, know edge, identity, or
absence of m stake or accident.'" |d.

Whet her extrinsic evidence is adm ssi ble under Rule 404(b) is
governed by application of the two-part test set out in United

States v. Beechum 582 F.2d 898, 911 (5th Cr. 1978) (en banc),

cert. denied, 440 U S. 920 (1979). Carrillo, 981 F.2d at 774.

"First, it nmust be determ ned that the extrinsic offense evidence
is relevant to an issue other than the defendant's character.
Second, the evidence nust possess probative value that is not
substantially outweighed by its undue prejudice and nust neet the
other requirenments of [Fed. R Evid.] 403." Id. (internal
gquotations, citations, and footnote omtted).

Moreover, even if error is shown, it is subjected to a

harm ess error analysis. United States v. Jinenez Lopez, 873 F. 2d

769, 771 (5th Gr. 1989); see also United States v. Capote-Capote,

946 F.2d 1100, 1105 (5th Gr. 1991), cert. denied, 504 U S. 942

(1992). An error is harmess if the reviewng court is sure, after
viewing the entire record, that the error did not influence the

jury or had a very slight effect onits verdict. United States v.

Rodri guez, 43 F.3d 117, 123 (5th Gr.), cert. denied, 115 S. O
2260 (1995). Harnmless error analysis also includes inquiry into
whet her a curative instruction was gi ven and whet her the properly

admtted evidence is overwhelmng. United States v. Pace, 10 F. 3d

1106, 1116 (5th Gr. 1993), cert. denied, 114 S. C. 2180 (1994).

Assuming that an error occurred here, any error in the

adm ssion of the challenged testinony was harnm ess. Brown was



charged with being a felon in possession of a firearm which
requires proof that (1) Brown had a previous felony conviction
(2) he knowi ngly possessed the firearm and (3) the firearm had

traveled in or affected interstate conmerce. See United States v.

Wight, 24 F.3d 732, 734 (5th Cr. 1994). The parties stipul ated
to Brown's felon status at the tinme of the offense and that the
firearm had noved in interstate conmerce.

Wth regard to Brown's know ng possession of the firearm
Oficer Medlicott testified at trial that after he stopped Brown's
vehi cl e, Brown got out of the vehicle and stated, "I wasn't trying
to hide anything, but there's a pistol underneath the front seat."
O ficer Elizabeth Leach corroborated Officer Medlicott's testinony
that Brown "said that he had a gun underneath the seat."” The
of ficers then searched Brown's vehicle and retrieved a firearmfrom
beneath the driver's front seat. Special Agent Jose Viegra
testified that Brown stated that the weapon belonged to him that
he bought it in 1989, and that he carried it for self-protection.

The other evidence against Brown is overwhelmng. There is
anpl e evidence that he was a felon in knowi ng possession of the
firearm Further, the district court instructed the jury that
Brown's alleged gang affiliation was not to be considered in the
determ nation of Brown's guilt or innocence on the firearmcharge.
See id. at 95. The jury is presuned to have followed the court's

i nstructi ons. See Zafiro v. United States, 113 S. C. 933, 939

(1993). The introduction of the challenged testinony regarding

Brown's status as a gang nenber and a drug dealer was therefore



harm ess error if error at all. Brown's argunent that the district
court erred by admtting the testinony is without nerit.

C. Cunul ative Error

Brown contends that the cunulative effect of the district
court's errors was so prejudicial that reversal is required. Trial
errors that are harnl ess when consi dered al one may mandat e r ever sal
when consi dered cunul atively, if the cunulative effect is to deny

the defendant's right toa fair trial. United States v. Labarbera,

581 F.2d 107, 110 (5th Cr. 1978). "Cunul ative reversible error,
al t hough not unknown to [this court's] jurisprudence, isararity.”

United States v. lredia, 866 F.2d 114, 118 (5th Cr.), cert.

deni ed, 492 U.S. 921 (1989).

As di scussed above, Brown's chall enges to the adm ssi on of the
Rul e 404(b) evidence and to the court's jury instructions are
nmeritless. The challenged jury instruction was a correct statenent
of law, it was not in error. The adm ssion of the Rule 404(Db)
evi dence was harmless error if error at all. Brown has thus not
shown any cunul ative errors by the district court that could have
rendered his trial unfair.

For the foregoing reasons, Brown's conviction is

AFFI RVED.



