IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-50368
Summary Cal endar

ROVERO GRANDO TREVI NO, JR.,
Peti ti oner- Appel | ant,
ver sus
WAYNE SCOTT, Director
Texas Departnent of Crimnal Justice,
I nstitutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. MO 94- CA- 099
Decenber 5, 1995
Before H Gd NBOTHAM DUHE and EMLIO M GARZA, Circuit Judges.
PER CURI AM *
The notion of Ronmero Granado Trevino, Jr., to proceed in

forma pauperis i s GRANTED. Carson v. Polley, 689 F.2d 562, 586

(5th Gr. 1982). Trevino's notion for a certificate of probable
cause (CPC) to appeal the denial of his petition filed pursuant

to 28 U S.C. § 2254 is al so GRANTED. Barefoot v. Estelle, 463

U S. 880, 893 n.4 (1983)

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.
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Trevino argues that he received ineffective assistance of
counsel because his court-appoi nted counsel coerced himinto
pleading guilty. A wvalid guilty plea waives al
nonj urisdictional defects including an ineffective-assistance-of -
counsel claim unless the ineffective-assistance claimaffects

the voluntariness of the plea. Smth v. Estelle, 711 F.2d 677,

682 (5th Gir. 1983), cert. denied, 466 U S. 906 (1984).

Trevino challenges the validity of his plea to the extent that he
argues that the trial court failed to adnoni sh himof the ful
range of punishnment he faced. Trevino contends that the trial
court, in failing to "adnonish" him violated Article 26.13 of

t he Texas Code of Crim nal Procedure.

Trevino raised this argunent for the first time in the
district court in his response to the respondent's notion for
summary judgnent. Neither the respondent nor the district court
addressed this issue. The district court should have construed
Trevino's response as a notion to anend his petition and granted

it. See Sherman v. Hall bauer, 455 F.2d 1236, 1242 (5th G

1972) (nmenb opposing summary judgnent raised a new i ssue and
shoul d have been treated as a notion to anend and granted).
Trevino raised the issue after the respondent conceded
exhaustion of state renedies. In his state-court application for
habeas relief, Trevino argued that the trial judge "[k]new before
he excepted [sic] this petitioner['s] "guilty plea" that [his]
attorney had not "“adnonished' [him of his plea, nor the
Governing Laws of the Case of Burglary, nor . . . [his] Fifth

Amendnent rights to self-incrimnation. I n support of
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his argunment, Trevino cited, anong other authorities, Texas Code
of Crimnal Procedure 26.13. Article 26.13(a)(1) provides:
"Prior to accepting a plea of guilty . . ., the court shal
adnoni sh the defendant of . . . the range of the puni shnent
attached to the offense."

The trial court denied the application. The Texas Court of
Crim nal Appeals denied the application without witten order.
The record reflects, therefore, that Trevino exhausted his state-

court renedies as to this claim See Picard v. Connor, 404 U. S.

270, 275 (1971); Deters v. Collins, 985 F.2d 789, 795 (5th Grr.

1983) (exhaustion requirenent is satisfied when the substance of
a federal habeas corpus claimhas been fairly presented to the
hi ghest state court).

Nei ther the district court nor the respondent addressed
Trevino's challenge to his guilty plea. A guilty plea involves
the wai ver of several constitutional rights, and, accordingly, it

must be made knowi ngly and voluntarily. Boykin v. Al abama, 395

U S 238, 242-44 (1969). A federal habeas court will uphold a

guilty pleaif it was know ng, voluntary, and intelligent. Hobbs

v. Blackburn, 752 F.2d 1079, 1081 (5th Cr.) (8 2254 case), cert.

denied, 474 U. S. 838 (1985). Before accepting a guilty plea, a

trial court nust ascertain that the defendant "has a ful

under st andi ng of what the plea connotes and of its consequence."

Boykin, 395 U. S. at 243-44. The defendant nust be inforned of

t he maxi nrum sentence he may receive. Hobbs, 752 F.2d at 1082.
Counsel 's affidavit does not indicate that he discussed the

range of punishnment for Trevino's offense. Further, the record
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does not contain a transcript of a plea colloquy and thus,
presents no basis to presune that Trevino knew the full range of
puni shment for the offense before pleading guilty. Because the
record is inadequate to determ ne whet her defense counsel ™ or
the court informed Trevino of the full range of punishnment, the

case is REMANDED for an evidentiary hearing. See Rogers v.

Magai o, 714 F.2d 35, 39 (5th Gr. 1983).

The trial court's failure to neet Boykin's requirenents
does not render the plea involuntary if the evidence adduced at
an evidentiary hearing shows that the defendant understood the
charge and its consequences, or if the record indicates that
def ense counsel explained the nature of the offense to the
def endant or that the defendant otherw se understood the charge.
Hobbs, 752 F.2d at 1080.



