IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-50396
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus

GUl LLERMO VI LLALBA, al so
known as GQuillerno Villal va,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. EP-93-CR-294-1
February 29, 1996
Bef ore GARWOOD, JONES, and EMLIO M GARZA, G rcuit Judges.
PER CURI AM *

Quillernmo Villalba argues that the district court erred in
determ ning that the Governnent did not have the burden of
proving that his base offense | evel should be adjusted upward for
his | eadership role in the conspiracy.

Villalba is correct that the Governnent had the burden of
provi ng by a preponderance of the evidence that his conduct

warranted an upward adjustnent. However, after review ng the

presentence report (PSR), Villalba's objections, and the

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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transcript of the sentencing hearing, we affirmthe district
court's decision to nmake the upward adjustnent based on the
reliable and unrebutted evidence contained in the PSR that
reflected that Villalba had a | eadership role in the conspiracy.

See United States v. Ayala, 47 F.3d 688, 689-90 (5th Gr. 1995)
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