IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-50405
(Summary Cal endar)

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

PAUL WAYNE AKERS,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(SA-94- CR-263-1)

June 19, 1996

Bef ore GARWOOD, W ENER and PARKER, Circuit Judges.

PER CURI AM *

Def endant - Appel | ant Paul Wayne Akers appeals his jury
conviction for manufacturing marijuana and nmaintaining a place to
manufacture a controlled substance in violation of 21 U S. C

8§ 841(a)(1l) and 846, as well as the sentence inposed follow ng

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



conviction. On appeal Akers contends that the district court erred
in refusing to suppress evidence, contending that helicopter
flights over his property were unl awful, as was the sweep search of
the property thereafter, and that the subsequently obtai ned warrant
was |ikewise invalid. |In addition to the suppression issue, Akers
contends that the district court erred by denying a jury
instruction on sinple possession of marijuana as a | esser included
of fense, in determ ning the nunber of marijuana plants involved in
the offense, and in denying relief under 18 U.S.C. § 3582(c)(2) as
to the anobunt of marijuana on which his sentence should be based.

We have carefully reviewed the argunents and applicable | aw as
proffered to us in the briefs of counsel, and have I|ikew se
reviewed the record, and we are convinced that the district court
commtted no reversible error in refusing to grant Akers’ notions
to suppress, in denying the jury charge on sinpl e possession, or in
determ ni ng t he nunber of marijuana plants i nvol ved for purposes of
sent enci ng.

Nevert hel ess, as acknow edged by both the governnent and
Akers, he is entitled to have his sentence vacated and to be
resentenced, pursuant to 18 U S.C 8§ 3582(c)(2), in light of
retroactive anmendnents to the GQuidelines. At the tinme Akers was
sentenced, the notes to 8§ 2D1.1(c)(4) specified that, in offenses
involving nore than 50 marijuana plants, each plant should be
count ed as one kilogramof marijuana. The Novenber 1995 Qui deli nes
amended t he notes and conmmentary to 8§ 2D1.1 to provide that, in al
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of fenses involving marijuana plants, the defendant’s sentence
shoul d be based on the greater of (1) the actual weight of the
usabl e marijuana, or (2) 100 grans per plant. US S G App. C
Amendnment 516 (Nov. 1, 1995). Mor eover, Amendnent 516 applies
retroactively. § 1B1.10(a) and (c) (1995).

We therefore affirmAkers’ conviction but vacate his sentence
and, pursuant to 8 3582(c)(2), remand this case to the district
court for resentencing in light of the retroactive anendnents to
the notes and commentary to 8§ 2D1.1
AFFI RVED as to conviction; VACATED as to sentence, and REMANDED f or

resent enci ng.



