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FOR THE FI FTH Cl RCU T

No. 95-50491
Summary Cal endar

MARY KECKLEY
Plaintiff - Appellant
V.
THE UNI VERSI TY OF TEXAS AT EL PASO
Def endant - Appell ee

Appeal fromthe United States District Court
for the Western District of Texas
(EP-94- CVv-148)

June 21, 1996
Before KING GARWDOD, and DENNI'S, Crcuit Judges.

PER CURI AM *
Mary Keckl ey brought suit under Title VII against the
University of Texas at El Paso. She appeals the district court’s

granting of UTEP's notion for judgnent as a matter of law. W

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



affirm

| . BACKGROUND

Keckl ey was enpl oyed by UTEP as an Associate University
Li brarian. She was dism ssed fromher position in 1993. UTEP
mai nt ai ns that Keckl ey was di sm ssed because of her attitude and
j ob performance. Keckley clains that she was di sm ssed because
she protested an order by UTEP adm nistrators to inplenent an
i nproper hiring practice.

Dr. John Bruhn, UTEP's Vice President for Academ c Affairs,
testified that in October 1991 he becane aware of enpl oyee
di ssatisfaction in the library. In a nenbo to Dr. Roberto
Villarreal, Associate Vice President for Academ c Affairs, dated
June 23, 1992, Bruhn stated that he felt that Keckley m ght be
causing problens in the library and he asked Villarreal to
investigate the situation. In this nmeno, Bruhn al so introduced
the idea of hiring an H spanic to fill a vacant library
adm nistrative position and he asked Villarreal to nention this

to University Librarian Robert Seal.!?

1 Bruhn’s hand-witten note read as foll ows:

6/ 23
Roberto Vill arreal

(1) At the Directors neeting yesterday there was a
great deal of discussion about the library s lack of a
Hi spanic in their higher adm nistration. At present
Bob Seal has a[n] ad out to fill a higher |evel vacancy
-- it was the expressed feeling of the group that if he
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Keckl ey was a nenber of the search commttee appointed to
eval uate applicants for the vacant position. On June 24, 1992,
Villarreal sent a nmenp to Seal --Keckl ey’ s i medi at e supervi sor - -
informng himthat the vacant library adm nistrative position
should be filled by an Hi spanic. Wen Keckley was told that the
comm ttee could not consider anyone who was not of Hi spanic
origin, she objected to this directive and told Seal that she
believed it to be unlawful. Keckley testified that she
conpl ai ned to Seal about the directive between six and twel ve
tinmes. After that, however, she did not bring up the subject
again. Rather, she participated in the hiring process as it
proceeded in accordance with the directive. Keckley did not
conplain to anyone other than Seal about the directive and she
did not conplain in witing or nmake use of the university’'s
gri evance process.

During Villarreal’s investigation of the library, he spoke

Wth sixteen library enployees. The job assignnents of the

cannot find a Hi spanic he should not fill the position
-- would you call himand discuss this concern --

(2) Sunday, when | was at the library, Juan Sandoval,
pul l ed ne aside to discuss his dissatisfaction with
“how things are going at the library” -- apparently
with Bob Seal’s not feeling well, Mary Keckl ey has
assuned nore control in running the library -- she does
not have good people skills and | guess is causing
problenms -- could you do sone detective work (and maybe
visit with Juan Sandoval and others as you see fit) --
we need to get to the bottom of what the problemis and
what we can do about it -- Thanks

John



peopl e he spoke with ranged from upper-level admnistration to
non- prof essional positions. Villarreal received certain negative
conment s about Keckley and other library admnistrators.? In a

report to Bruhn dated August 17, 1992, Villarreal stated, inter

alia: “It seens enbarrassingly clear that Mary Keckley is unfit
tolead. . . . No nenber of the library has a kind word to say
about her admnistrative skills. . . . [T]o the contrary,

Keckl ey has (perhaps unintentionally) greatly contributed to an
envi ronment of fear and horror.” Villarreal also was critical of
Seal and two other top library admnistrators, Gary Ives and Mary
Kel | ey. 3

After reviewing Villarreal’s report, Bruhn sent a neno to
Seal sunmmarizing his concerns. On Cctober 1, 1992, Seal

submtted a detailed plan for rectifying the problens in the

2 The notes taken by Villarreal during his investigation
reflected that sonme enpl oyees felt Keckley was “too
authoritarian” and that she created an “anbi ance of distrust” and
“suspicion.” Oher comments recorded in the notes indicated that
sone of the enpl oyees believed that Keckley was the *biggest
probl enf and that she “created a clinmate of stress.”

3 Villarreal found that the |ibrary had “poor,
i nsensitive and sonetines heavy-handed” | eadership at the top, a
“constant turnover of personnel,” and a “lack of Hi spanic
representation.” Villarreal evaluated lves, in particular, as
one who is “highly feared and disliked” and “seens not to fit
into a | eadership position.”



library and Bruhn approved it.* As part of his plan, Seal
visited with and interviewed nore than thirty nenbers of the
l'ibrary staff, including Keckley and | ves.

Keckl ey was Ives’'s primary supervisor and Seal turned to her
for assistance in dealing with Ives. |Ives had not only been the
subject of criticismby staffers who spoke with Villarreal, but
i n August 1992 a conplaint against himwas filed with UTEP s
equal opportunity office.® Keckley testified that she knew t hat
| ves was bei ng counsel ed by Seal and that they were unhappy with
each other. She told Seal that she did not agree with the way he
was handling |ves.

On Novenber 23, 1992, Sebastian Di az, an Hi spanic, was
selected to fill the vacant adm nistrative position in the
library. In Decenber 1992, Seal concluded the staff interviews

he had undertaken as part of his plan to rectify problens in the

4 At trial, Bruhn testified that anong the eight
strategies outlined by Seal were the foll ow ng:

1 was to neet with library adm nistrators, Keckley and
Kelley, to plan a strategy for changing staff
perceptions that admnistration is sonetines autocratic
and insensitive. . . . Strategy 3, neet with the
entire staff individually to candidly ask what’s right
and what’s wong with the library and ask for their
suggestions. Strategy 4, neet with departnent and
section heads and stress the inportance of listening to
staff and seeking their input on issues.

5 Li brary enpl oyee Armando Dom nguez charged lIves with
di scrim nating agai nst H spanics. Rebecca Sal cido, director of
UTEP' s equal opportunity office, investigated the conplaint.
Al t hough she determ ned that a nunber of enpl oyees were unhappy
with Ives and Keckl ey, she found no evidence of discrimnation.
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library. On January 6, 1993, Seal notified Keckley in a letter
t hat her enploynment would not be renewed in August 1993. Seal
testified that the decision not to renew Keckl ey’ s enpl oynent was
made by himalone. He justified his decision by explaining that
he and Keckley were “no | onger an adequate working team” Seal
i nformed Bruhn that Keckley was not a team player and that she
was in part responsible for problens in the library. He wote to
Dr. Diana Natalicio, UTEP s president, that Keckley should not be
renewed because of her “negativity” and | ack of “interpersonal”
skills.

On May 12, 1994, Keckley filed an original conplaint against
UTEP in the United States District Court for the Western District
of Texas.® Asserting that her enploynment with UTEP had been
termnated in retaliation for her “advocacy of rights of

protected racial groups,” Keckley sought declaratory relief and
noney damages pursuant to 42 U S. C. 88 1981, and 2000d & 2000e
(Titles VI and VII).

UTEP noved for summary judgnent arguing, inter alia, that

Keckl ey had established no causal connection between her
participation in a protected activity and UTEP s deci sion not to
renew her enploynent. The district court granted in part and

denied in part UTEP' s notion for summary judgnent. The court

6 Keckl ey anended her conplaint to add President
Natalicio as a defendant but |ater agreed to dism ss Natalicio
fromthe suit. Keckley also did not restate previously asserted
state law clains in her anended conpl aint.
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di sm ssed Keckley’s Title VI claim but allowed her Title VII
retaliation claimto proceed to trial

The case went to trial before a jury on June 5, 1995. The
next day, after Keckley had closed her case in chief, UTEP noved
for judgnent as a matter of law and the district court granted
the notion. On June 7, 1995, the district court entered judgnent
denyi ng Keckley’'s claim Keckley tinely filed a notice of

appeal .

1. ANALYSI S
We review the district court's ruling on a notion for
judgnent as a matter of |aw de novo, applying the sane | egal

standard as did the trial court. Conkling v. Turner, 18 F.3d

1285, 1300 (5th Gr. 1994); Omitech Int'l, Inc. v. dorox Co.

11 F. 3d 1316, 1322-23 (5th Gr.), cert. denied, 115 S C. 71

(1994). Judgnent as a matter of lawis proper after "a party has
been fully heard on an issue and there is no legally sufficient
evidentiary basis for a reasonable jury to have found for that
party with respect to that issue." Fed. R GCv. P. 50(a). 1In
eval uating such a notion, we viewthe entire trial record in the
light nost favorable to the non-novant and draw all inferences in
its favor. Conkling, 18 F.3d at 1300; Omitech, 11 F.3d at 1322-
23. "The decision to grant a directed verdict is not a matter of

di scretion, but a conclusion of |aw based upon a finding that



there is insufficient evidence to create a fact question for the
jury." Conkling, 18 F.3d at 1300; Omitech, 11 F.3d at 1322-23
(citations, ellipsis, and internal quotation marks omtted).

The Suprenme Court set forth the basic order of proof in
di scrim nation cases brought under Title VII of the Cvil Rights

Act of 1964 in McDonnell Douglas Corp. V. Geen, 411 U S. 792

(1973). In a Title VII retaliation case, as in any other action
in which the plaintiff seeks to enforce rights under a statute,
the plaintiff is required to carry the initial burden of

establishing facts sufficient to warrant recovery. Arnstrong v.

Cty of Dallas, 997 F.2d 62, 65 (5th Cr. 1993). A plaintiff

establishes a prima facie case by denonstrating that: (1) she
participated in a statutorily protected activity; (2) she was the
obj ect of an adverse enpl oynent action; and (3) there was a
causal connection between the protected activity and the adverse
action. |d.

Once the prima facie case is established, a rebuttable
presunption, or inference, of discrimnation arises. 1d. (“Mre
recently the [ Suprene] Court has described this as an
inference.”). At this point, under the burden-shifting framework
established in McDonnell, the defendant bears the burden of
articulating a legitimte, nondiscrimnatory business reason for

the chal l enged action. Myberry v. Vought Aircraft Co., 55 F. 3d

1086, 1089 (5th Gr. 1995). |If the defendant denonstrates such a
reason, the burden shifts back to the plaintiff to prove by a
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preponderance of the evidence that the defendant’s proffered

reasons were a pretext for retaliation. Texas Dep’'t of Community

Affairs v. Burdine, 450 U S. 248, 253 (1981); Gizzle v.

Travelers Health Network, Inc., 14 F.3d 261, 267 (5th GCr. 1994).

In the instant case, the parties agree that Keckley net the
first two elenents of a prima facie case under Title VII. A
directive to exclude all job applicants except Hi spanics from
consideration for the vacant |ibrary adm nistrative position
woul d be inproper. Keckley s objection to such a hiring policy
satisfied the first elenent--that she participated in a
statutorily protected activity. The decision not to renew
Keckl ey’ s enpl oynent net the second el enent--that Keckley was the
obj ect of an adverse enpl oynent action. UTEP contends, however,
and the district court agreed, that Keckley failed to satisfy the
third element of the prima facie case: She failed to show a
causal connection between her objection to the hiring directive
and UTEP s decision not to renew her enploynent. Keckley argues
on appeal that the circunstantial evidence presented at trial
establ i shed the necessary causal connection for a prim facie
case.

We need not address this issue, however, because we find
that Keckley ultinmately failed to present evidence sufficient to
convince a reasonable finder of fact that UTEP s proffered
reasons for Keckley’'s dism ssal were pretextual. Assum ng that
Keckl ey established a prim facie case, UTEP had "the burden of
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produci ng evidence that the adverse enpl oynent actions were taken

for a legitimte, nondiscrimnatory reason.” St. Mary's, 113 S

Ct. at 2747 (citation and internal quotation marks omtted).
UTEP nmet their burden of production by offering a legitimte
reason for the decision not to renew Keckley' s enploynent: UTEP
mai nt ai ned that Keckl ey was di scharged because she did not
support Seal in his efforts to renmedy the norale problens in the
library and, in particular, because she opposed his handling of
| ves. ’

“[Where, as here, the enployer offers a legitinmate,
nondi scrim natory explanation for the adverse action, the burden
is on the enployee to show that the explanation is nerely a
pretext for discrimnation.” Arnstrong, 997 F.2d at 67. To show
that the proffered explanation was pretextual Keckley was
required to show that “but for” her objection to the inproper
hiring directive she woul d not have been discharged. Ray v.

Tandem Conputers, Inc., 63 F.3d 429, 435 (5th Gr. 1995).

Keckl ey was required to show that her protected activity was a

“significant factor” in UTEP s decision not to renew her.

! UTEP satisfied its burden of production,
notw t hstandi ng the fact that the district court granted UTEP s
nmotion for judgnent as a matter of |law after the close of
Keckl ey’ s case in chief and before the presentation of UTEP s
case in chief. See MDaniel v. Tenple Indep. Sch. Dist., 770
F.2d 1340, 1346-47 n.3 (5th Gr. 1985) (“The defendant can
produce its legitimate [nondi scrimnatory] reason during the
plaintiff’s case either through adverse w tnesses, express
statenents by the plaintiff, or docunentary evidence.”).
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VAl sdorf v. Board of Commirs, 857 F.2d 1047, 1052 (5th Gr. 1988)
(citations omtted). The ultimate issue is whether there was
sufficient evidence for a reasonable finder of fact to conclude

t hat Keckl ey’ s opposition to Seal and the ill will she had
engendered anong nmany of the library staffers were pretexts, and
that the true reason for her dism ssal was retaliation for her
conplaints to Seal about the hiring directive. Gizzle, 14 F. 3d
at 267.

A review of the entire record convinces us that no
reasonabl e factfinder could find that the reasons offered by UTEP
were pretexts for discrimnation. Keckley testified that she
voi ced her opposition to the hiring directive only to Seal, that
Seal agreed with her concerns, and that after her initial
opposition she participated in the hiring process w thout further
conplaint.® Moreover, Keckley' s conplaints about the hiring

directive were predated by Bruhn’s June 23, 1992 neno to

Villarreal noting enployee dissatisfaction with Keckley: “Mary
Keckley . . . does not have good people skills and | guess is
8 Keckl ey testified that she did not conplain in witing

or avail herself of UTEP s established grievance process. She
di d not make her concerns known to Bruhn, Villarreal, Salcido, or
President Natalicio.

Furthernore, by the tinme Keckley was notified that her
enpl oynent woul d not be renewed, the hiring decision had been
moot for six weeks and neither Seal or anyone el se at UTEP had
any reason to fear that Keckley would interfere with the hiring
process: On Novenber 23, 1992, Diaz was selected by the search
commttee to fill the vacant admnistrative library position;
Keckl ey was notified in January 1993 that her enpl oynment woul d
not be renewed.
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causing problens.” In a letter to President Natalicio explaining
his reasons for not renew ng Keckley’'s enpl oynent, Seal stated:

“Her [ Keckley’'s] negativity and interpersonal skills have created
a great deal of ill will anong the library staff.”® Considerable
evi dence adduced at trial indicated that Keckley was disliked by

a nunber of library staffers.® Furthernore, Keckley testified

o Seal testified that he decided not to renew Keckley’s
enpl oynent because she did not support him he felt she was not
happy, third parties had conpl ai ned about her, and he was not
getting along with her personally.

10 Sal cido, director of UTEP' s equal opportunity office,
testified that she received comments fromadm nistrative
enpl oyees of the library about the “heavy handedness” of Keckl ey.

Admtted into evidence was Bruhn’'s note to Villarreal dated
June 24, 1992, including the passage about Juan Sandoval’s
di ssatisfaction wwth the way Keckley was running the library in
Seal 's absence. Additionally, Bruhn testified that Sal cido sent
hi ma copy of her report expressing “great concerns about the
problenms in the library that related to the managenent of the
library.”

Not es taken during Villarreal’s interviews with sixteen
library staffers were admtted at trial. As read by Villarreal
during his testinony, the notes reflected that: Esperanza Mrena
descri bed Keckl ey’ s managenent style as “[a]uthoritarian,
creating an anbi ence of distrust, suspicion.” JimCrouch felt,
“[t]hat she got threatened easily. . . . That she was
i ndeci sive.” Tony Rodarte noted in Keckley an “[ulnw || ingness
to change. . . . Wants her way only . . . . Hard to approach.”
According to John Wayne Smth, “She never admtted fault. Her
errors were passed to others.” Mary Genesk felt that Keckl ey
“was conceded, ugly, unchristian. Very picky. Makes people feel
nervous.” B. J. Albert noted that “[s]he carried grudges. Once
you nmake a m stake, she never forgets. She has everyone in
fear.” Juan CGonzales felt that “[Keckley] was the biggest
problem[in the library]. . . . There is no way to turn to her
for solutions to problens. . . . People were afraid of her.”
Armando Dom nguez said “[t]hat Ms. Keckley made their |ives
m serabl e.”

Villarreal’s report to Bruhn dated August 17, 1992, admtted
into evidence at trial, included the follow ng findings regarding
Keckl ey:
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that she was not supportive of Seal in his attenpts to work out
problenms with |ves.

We have stated that judgnent as a matter of law “is
appropriate in the enploynent retaliation context when the jury
could inproperly draw i nferences that are nere specul ation.”
Gizzle, 14 F.3d at 268-69 (affirm ng judgnment notw t hstandi ng
the verdict in favor of enployer where enployee failed to
establish that her discharge was in retaliation for her alleged
conplaints of illegal discrimnation). The instant case is an
exanpl e of such a situation.* W find insufficient evidence

that but for Keckley’'s opposition to the hiring directive, UTEP

It seens enbarrassingly clear that Ms. Keckley is unfit
to lead. Her approach with dealing with personal

probl ens has proven disastrous, and it seens that she
operates in a state of fear and suspicion. It is
unfortunate, but no nenber of the library has a kind
word to say about her admnistrative skills. To the
contrary, Keckley has (perhaps unintentionally) greatly
contributed to an environnent of fear and horror.
Certainly the creation of a “reign of terror” lies with
Seal and her.

1 W agree with the follow ng determ nation of the
district court:

It's [ Keckl ey’ s] burden by a preponderance of the
evidence to prove that, but for what she describes as
her protest or conplaint about an illegal enploynent
policy or practice, that she would have had her
contract renewed. And there is basically no evidence
of that in ny view, or if there is any, it’s so
insufficient it’s not enough to even go to the jury.
Even though it is unusual and sonewhat extraordinary to
grant a notion for judgnent as a matter of |aw w thout
letting the jury deliberate, this is one of those rare
cases where it should be done.
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woul d have renewed her enploynent. W conclude, therefore, that
Keckl ey cannot prevail on her Title VIl claimbecause she failed
to denonstrate that UTEP s articul ated reasons for discharging

her were pretextual.
I11. CONCLUSI ON

For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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