UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 95-50509
Summary Cal endar

BEULAH E. DOMS, as representative of the
Estate of Lynn Downs, deceased,
Pl ai ntiff-Appellant,
VERSUS

HARTFORD LI FE | NSURANCE COMPANI ES,

Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Western District of Texas
(A-94- CV-526)

April 23, 1990

Before Hl GG NBOTHAM DUHE and EMLIO M GARZA, Circuit Judges.
PER CURI AM !

Ms. Downs sued to recover proceeds on an accidental death
policy issued by Hartford on the life of her husband. The
magi strate judge issued a report and recommendation wherein he
recomended granting Hartford s notion for summary judgnent. The
district court adopted the recommendati on and granted Hartford's

motion dismssing the claim W affirm

Pursuant to Local Rule 47.5, the Court has determned that this
i ni on should not be published and is not precedent except under

1
opi
the limted circunstances set forth in Local Rule 47.5. 4.



The policy clearly requires that the injury result “directly

fromaccident and i ndependently of all other causes.... I njuries
resulting fromsickness or disease are specifically excluded. Al
evidence in the case shows that, although death occurred shortly
after the deceased suffered a fall, the cause of death was | ong-
standing arteriosclerotic disease. It was the sole cause of death
on the anended death certificate and a contributing cause on the
original certificate, and was confirned by autopsy. There is no
issue as to this material fact, therefore the district court was
correct in granting the notion for sunmary judgnent.

W note the followng statenent in the magistrate judges’'s
report and recommendation: “The Plaintiff has failed to establish
by a preponderance of the evidence that Downs’ death resulted
solely from accidental neans independent of all other causes.”
While this is a correct statenment of what is in the record, it is
not the applicable standard. At the summary judgnent stage the
question is sinply whether the non-novant has created an issue of
material fact. Despite this error, we affirmbecause our revi ew of
the record makes clear that no issue of material fact was created.

AFFI RVED.



