IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-50560

LU S TEIJEI RO, JOSE ARVENDARI Z
and LI ONEL NAVA,

Pl aintiffs-Appellants,
ver sus
YSLETA | NDEPENDENT SCHOOL DI STRI CT,
Def endant - Appel | ee.

Appeal fromthe United States District Court for
the Western District of Texas
(EP-91-CV-12)

July 29, 1996

Bef ore REAVLEY, KING and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

Plaintiffs-appellants Luis Teijeiro, Jose Arnendariz, and
Li onel Nava, Hi spanic adm nistrators in defendant-appellee Ysleta
| ndependent School District (Ysleta), appeal the judgnent as a
matter of |aw entered agai nst themon their clains of national
origin discrimnation in pronotion and retaliation for filing
grievances and this lawsuit. The plaintiffs also appeal the

dismssal of two clains on limtations grounds and vari ous

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



evidentiary rulings made by the district court. After a careful

review of the record, we affirm

PROCEDURAL HI STORY

The plaintiffs originally brought this case in state court
in 1987, alleging enploynent discrimnation in violation of
Tex.Rev.Civ. Stat. Ann. art. 5221k.! On January 4, 1991, the
plaintiffs filed their Third Arended Original Petition in state
court, adding a federal claimthat Ysleta had violated 42 U S. C
8§ 1983 by retaliating against the plaintiffs for having brought
the original state lawsuit. Ysleta renoved to federal district
court, after which the plaintiffs filed a Fourth Anended
conpl ai nt, expanding the 8§ 1983 clains and addi ng all egati ons of
violations of 42 U S.C. § 1981.

On July 18, 1991, the federal district court dismssed
Teijeiro’ s art. 5221k cl ains, based on an earlier ruling by the
state court dismssing his clains for having been brought nore
than one year after filing a conplaint with the Texas Conm ssi on
on Human Ri ghts.

On June 19, 1995, Ysleta renewed its notion to dismss the §
1983 clains on |imtations grounds after the plaintiffs pretrial

order indicated an intent to pursue clains relating to only six

L' Article 5221k was repeal ed and is now codified as Tex.
Labor Code Ann. 8§ 21.051 (Vernon 1994) (effective Septenber 1
1993). Because the plaintiffs filed their conplaint before
Septenber 1, 1993, we |look to article 5221k.
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jobs. The court dismssed two of the 8§ 1983 cl ains on
limtations grounds, to be discussed below. After this ruling,
the trial centered on discrimnation in filling the follow ng

four positions:

Pl ai ntiff Posi tion Dat e
Teijeiro Asst. Principal, R verside H S 5/ 28/ 86
Teijeiro Principal, Hanks H. S 8/ 8/ 89
Nava & Arnen. Principal, Parkland H S 2/ 10/ 87
Ar nmen. Principal, Scotsdale Elem School 8/26/86

At the close of the Plaintiffs’ case in chief, the district
court granted Ysleta' s notion for judgnent as a matter of |aw

Thi s appeal foll owed.

ANALYSI S

|. Dismssal of Cains Based on the Statute of Limtations

The district court dismssed clains of discrimnation in
pronotion (1) by Nava and Arnendariz, to the principal ship of
Hanks Hi gh School on August 28, 1987; and (2) by Nava, to the
principal ship of Ysleta Mddle School on February 14, 1989. It
is well established that in Texas a two-year statute of
[imtations applies to 8§ 1983 clains,? and that the cl ock begins

to run when the plaintiff knew the position he sought had been

2 Braden v. Texas A&M Univ. Sys., 636 F.2d 90 (5th GCir
1981) .




filled.® The plaintiffs did not raise a claimconcerning the two
positions above until they filed their Fourth Amended Petition on
April 24, 1991, nore than two years after they knew that they had
not received the pronotions.

The plaintiffs argue that the new clains relate back to the
original petition under Fed. R G v.P. 15(c)(2) because they arise
out of the sanme ongoing discrimnatory conduct set forth in the
original pleadings.* The actions conplained of in the anended
conplaint did not “arise out of” and were not consequences of the
discrimnatory acts alleged originally. Instead, the clains in
t he anended conplaint are best characterized as separate,
discrimnatory acts, not acts resulting fromone continuous
wong. There is no relation back, and the district court

properly dism ssed the clains on [imtations grounds.

1. Judgnent As a Matter of Law

The district court entered judgnent as a nmatter of |awP on

the plaintiffs’ clains for failure to pronote and retaliation.

3 See Chardon v. Fernandez, 102 S.Ct. 28, 29 (1981) (clock
begins to run when the discrimnatory act occurs).

“* Fed. R Cv.P. 15(c) states in pertinent part:

C. Rel ati on Back of Anendnents. An anendnent of a pl eading
relates back to the date of the original pleading when
.. (2) the claimor defense asserted in the anended
pleadlng arose out of the conduct, transaction, or
occurrence set forth or attenpted to be set forth in
the original pleading .

> See Fed.R Civ.P. 50(a).



W review that action de novo.® Judgnent as a matter of lawis
appropriate if the evidence at trial points so strongly and
overwhel mngly in the novant’s favor that reasonable jurors could

not reach a contrary concl usion.’

A. Clains under 42 U. S.C. 88§ 1981 and 1983

The plaintiffs brought clains against Ysleta under 42 U S. C
88 1981 and 1983 all eging discrimnation in pronotion and
retaliation for filing grievances and this lawsuit. |In order to
hold a governnental unit |iable for discrimnation or
retaliation, a plaintiff nust prove that the conduct occurred
pursuant to official policy.® Oficial policy is either:

(1) A policy statenent, ordinance, regulation, or decision
that is officially adopted and promul gated by the

muni ci pality’s | awmraki ng officers or by an official to whom
t he | awmakers have del egated policy-making authority; or (2)
A persistent, w despread practice of city officials or

enpl oyees, which, although not authorized by officially
adopt ed and pronul gated policy, is so conmon and wel |
settled as to constitute a customthat fairly represents
nmuni ci pal policy.?®

6 Wheat v. Pfizer, Inc., 31 F.3d 340, 342 (5th Cir. 1994).

7 1 d.

8 Monell v. Dept. of Social Servs. of Gty of NY., 98 S. Ct
2018, 2036 (1978); Webster v. Gty of Houston, 735 F.2d 838, 841
(5th Gr. 1984) (en banc) (adopting a definition of “officia
policy”), nodified on other grounds on reh’'q, 739 F.2d 993 (5th
Cir. 1984) (en banc).

° Webster, 735 F.2d at 841.



I n Texas, the school board of trustees is the final
pol i cymaker for the school district.2 The issue, then, is
whet her the plaintiffs introduced evidence sufficient for a
rational jury to conclude that the Board of Trustees
di scrim nated against or retaliated against the plaintiffs, or
whet her the discrimnation was so w despread as to constitute a
custom of the school district.

The evidence indicates that in 1986 the board initiated the
use of commttees in hiring and pronoting adm nistrative
personnel. The board adopted the new policy after Plaintiff
Teijeiro was deni ed an assistant principal position. Under the
new policy, a conmttee was forned for each opening. The nenbers
of the commttee were selected at board neetings open to the
public. The commttee nenbers were nmade up of parents, nenbers
of the community, teachers, and other adm nistrators. Menbers of
a given conmttee would interview applicants, reviewthe
applicants’ records, and then score applicants based on vari ous
criteria, such as experience, know edge of the job, and
communi cation skills. Conmttee nenbers were not allowed to see
the scores of other nenbers. The commttee nenbers’ individua
scores were used to conpute an overall score for each candi date,
and the candi dates were then ranked in nunerical order. The
superintendent had the power to override a commttee’'s choice and
recommend a different applicant to the board, but the

superintendent did not do so in any of the four jobs at issue in

10 Jett v. Dallas I.S.D., 7 F.3d 1241, 1245 (5th Cr. 1993).
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this trial. The board nmade all final selections. |In the four
positions at issue in this trial, the board hired the candi date
scored highest by the commttee.

There was no credi ble evidence that the commttees for the
four jobs at issue discrimnated against the plaintiffs on the
basis of national origin. Even if the commttees did so
di scrim nate, however, the board s approval of the commttees’
reconmendati ons woul d not constitute official policy unless the
approval was nade with deliberate indifference to the plaintiffs’
rights.! There was no credi ble evidence that the board was
deli berately indifferent to discrimnation with respect to the
four jobs at issue in this case.

Nor was there evidence that the commttee system produced
di scrimnation so w despread as to constitute a custom of the
district. The plaintiffs thenselves introduced a statistical
study nmade by the defendant’s statistical expert, Dr. Edward
Ceorge, strongly indicating a lack of discrimnation. This study
exam ned the 1,060 applicants for 55 adm nistrative positions
| evel 7 and higher during the relevant tinme period. O these
applicants, 420 were Hi spanic and 640 were Anglos. O the 55
successful candi dates, 26 were Hi spanic and 29 were Anglos. The
study indicates that Hi spanics were successful at a slightly
hi gher rate than Anglos were, but that the difference was

statistically insignificant.

11 See Gonzalez v. Ysleta |I.S.D., 996 F.2d 745, 760 (5th
Cir. 1993).




The plaintiffs attenpted to deflect the force of this
evi dence through the testinony of Richard Sida, a personnel
expert who was an associ ate superintendent for Ysleta from
January of 1989 to August of 1990 but who has no expertise in
statistics. Sida testified that about 2/3 of the successful
Anglos in Dr. George’'s study received the best jobs (level 10 or
hi gher), while only 1/3 of the successful Hi spanics received such
jobs. This difference cannot give rise to an inference of
di scrim nation, however, because Sida provided no statistics
about the racial characteristics of the applicant pool for the
positions at |evel 10 or higher. W sinply have no way to
det erm ne whet her Hi spanics were rejected for those positions at
a higher rate than Angl os were.

Finally, there was a | ack of credible evidence that the
plaintiffs were retaliated against by the board. The plaintiffs
never did make clear exactly what acts by the district
constituted retaliation, and exactly what the plaintiffs did that
caused the district to retaliate against them Mst of the
testinony regarding retaliation concerned Plaintiff Teijeiro’ s
probl enms with assistant superintendent Tom Scrivner. Teijeiro
testified that Scrivner underm ned his authority as principal
t hrough vari ous neans, including overruling his disciplinary
deci sions and encouraging his staff to take their conplaints to
Scrivner rather than him Teijeiro filed witten conplaints
agai nst Scrivner and sent copies to the superintendent and the

board, neither of whom took any action against Scrivner.



Even assum ng that Scrivner’s actions violated Teijeiro’ s
constitutional rights, Ysleta cannot be held liable. There was
never any proof that Scrivner acted at the behest of the board.
Nor, under the facts of this case, can the board's failure to
take action on Teijeiro’s conplaints give rise to an inference
that the board was deliberately indifferent to Teijeiro’s

constitutional rights.

B. art. 5221k cl ai ns

Nava and Arnendariz brought art. 5221k clai nms concerning the
princi pal ship of Parkland H gh School filled on February 10,
1987, and Arnendari z brought an art. 5221k cl aimconcerning the
principal ship at Scotsdale Elenentary filled on August 26, 1986.
Contrary to the position of the plaintiffs, the district court
did not dismss these art. 5221k clains prior to trial. Rather,
these clains were dismssed at the end of trial when the court
granted Ysleta s notion for judgnent as a matter of law. W
review the district court’s action de novo.

Di sparate treatnent clains under art. 5221k follow the

McDonnel | Dougl as-Burdi ne framework.'? Under this framework, the

plaintiff nust first establish a prima facie case of

discrimnation. Once established, the prima facie case raises an

12 See Farrington v. Sysco Food Servs., Inc., 865 S. W2d
247, 250-51 (Tex.App.--Houston [1st Dist.] 1993, wit denied)
(utilizing the McDonnell Douglas framework of proof in an art.
5221k clain); Lakeway Land Co. v. Kizer, 796 S.W2d 820, 822-23
(Tex. App.--Austin 1990, wit denied) (sane).
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i nference of unlawful discrimnation. The burden of production
then shifts to the defendant to proffer a legitinmte,
nondi scrimnatory reason for the chall enged enpl oynent acti on.
| f the defendant presents evidence which, if believed, would
support a finding that unlawful discrimnation was not the cause
of the enploynent action, the presunption raised by the
plaintiff’s prima facie case di sappears. However, the plaintiff
is accorded an opportunity to show that the defendant’s
articulated rationale was nerely a pretext for discrimnation.
Evi dence of pretext wll permt a trier of fact to infer that the
discrimnation was intentional. The burden of persuasion renains
on the plaintiff at all tines.?®

A jury question is not presented in every case in which the
plaintiff neets the prinma facie case.' |nstead, once the
presunption drops out, we test the evidence under the traditional

sufficiency-of-the-evidence anal ysis enunci ated by Boeing Co. v.

Shi pman. * Under Boeing, there must be a conflict in substantia
evidence to create a jury question.!® Substantial evidence is
defined as “evidence of such quality and wei ght that reasonabl e

and fair-mnded nen in the exercise of inpartial judgnment m ght

13 |d.; Rhodes v. Quiberson Q1 Tools, 75 F.3d 989, 992-93

(5th Gr. 1996) (en banc).

14 Rhodes, 75 F.3d at 992-93.

15 1d. (citing Boeing Co. v. Shipman, 411 F.2d 365 (5th Cr.
1969) (en banc)).

16 Boei ng, 411 F.2d at 375.
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reach different conclusions.” A nere scintilla of evidence is
not enough, and even if the evidence is nore than a scintilla,
“Boei ng assunes that sone evidence may exist to support a
position which is yet so overwhel ned by contrary proof as to
yield to a directed verdict.”?!®

Assum ng for the sake of argunent that the plaintiffs
established a prima facie case,!®

0. See Herrin v. Newton Cent. Appraisal Dist., 687 F.Supp. 1072,

1074 & n.1 (E. D. Tex. 1987) (citing cases).? Ysleta net its burden
of production by showing that the successful candidates were
selected by the commttees. Nava and Arnendariz sinply offered no
credible direct or circunstantial evidence that the commttees
ranked them | ower because of their national origin. Statistica
and testinonial evidence was overwhelmng that the conmmttee

menbers perfornmed their duties honestly and were not notivated by

7 1d. at 374.

18 Neely v. Delta Brick and Tile Co., Inc., 817 F.2d 1224,
1226 (5th Gr. 1987).

19 The plaintiffs argue that in order to establish a prim
facie case of national origin discrimnation under art. 5221k,
they nust show that (1) they are nenbers of a protected cl ass;
(2) they applied for a job the enployer was attenpting to fill;
(3) though qualified, the plaintiffs were rejected by the
enpl oyer; and (4) thereafter, the enployer hired or pronoted
soneone ostensibly less qualified and outside the plaintiff’s
protected class.

It is not at all clear that the plaintiffs established a prim
faci e case. Their argunent that the positions they sought were
filled by others | ess qualified depends al nost entirely on the fact
that the successful candidates had |ess experience than the
plaintiffs. Yet experience was only one factor upon which the
comm ttees ranked the candi dat es.
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a discrimnatory intent. |Indeed, insofar as the plaintiffs raised
any doubts about the use of commttees, it was that they were open
to “presel ection” of candi dates who were nenbers of the “good old
boy” system But by the plaintiffs’ own adm ssion the “good old
boy” system included nen and wonen, Anglos and Hi spanics. Wile
pronoti on of those inside the good old boy systemmay be unfair, it
is not evidence of national origin discrimnation. The district
court properly entered judgnent as a matter of law in favor of

Ysl et a.

I11. Evidentiary Rulings

The plaintiffs conplain that the district court abused its
di scretion in uphol di ng def ense objections to various evi dence the
plaintiffs sought to introduce. The district court admtted all
evi dence rel evant to the central questions: whether the failure to
pronote the plaintiffs to the four jobs conplained of was
discrimnatory, and whether the plaintiffs were retali ated agai nst
for filing grievances or this lawsuit. The district court also
gave the plaintiffs the opportunity to prove that national origin
di scrimnation was the custom of the school board. W see little,
if any, abuse of discretion in the nyriad evidentiary rulings the
district court was forced to nake in this case. And any error was
rendered harm ess by the overwhel m ng | ack of evidence in support

of the plaintiffs’ clains.
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AFF| RMED.
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