UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-50605
Summary Cal endar

MELI SSA Al ROLDI
Pl ai ntiff-Appellee,

VERSUS

LEE H SLE, ET AL.,
Def endant s,
LEE HI SLE, in his individual capacity only,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Western District of Texas

( A- 94- CV- 655)

May 21, 1996

Bef ore WENER, PARKER and DENNI'S, Crcuit Judges.
PER CURI AM !
Lee Hi sl e has appealed the district court's order denying his

motion for summary judgnent based on a qualified imunity claim

IPursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.
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Because this court |lacks jurisdiction, the appeal is dismssed.
FACTS AND PROCEDURAL HI STORY

Melissa Airoldi, a librarian for Austin Community Coll ege
(ACC) filed a conplaint in federal district court against ACC and
three of its enployees. Airoldi asserted that she was retaliated
against for reporting msuse of public tax dollars to her
supervi sor and the head of the ACC |ibrary system Lee H sle. The
def endants noved to dism ss the suit under FED. R CQv. P. 12(b)(6).
The district court denied the notion. Airoldi subsequently anended
her conplaint. Airoldi clained retaliation for protected speech,
violation of the right to free speech, violation of due process,
and defamati on.

The defendants filed a notion for summary judgnent. The court
granted sunmary judgnent with respect to Airoldi's clains of
defamation and violation of the Texas Whistleblower Act. The
district court denied the notion wth respect to Airoldi's federal
and state constitutional clains. The district found that Hi sl e was
not entitled to qualified inmmunity due to the exi stence of materi al
issues of fact. The district court concluded "that if the
plaintiff's allegations relating to H sle's behavior proved true,
such retaliatory behavior is not of a nature that any reasonable
of ficial could possibly have thought legitimte."

JURI SDI CTI ON TO ADDRESS | NTERLOCUTCORY APPEAL

Summary judgnent determ nations are appeal able when they

resol ve a di spute concerning an abstract issue of lawrelating to

qualified imunity, typically whether the federal right allegedly



infringed was clearly established. Behrens v. Pelletier, 1996 W
71218, at *9 (U. S. Feb. 21, 1996). However, determ nations of
evidentiary sufficiency are not imediately appealable nerely
because they happen to arise in a qualified imunity case. | d.
The sole conplaint raised by Hsle in this appeal is that the
district court erred in denying his notion for summary judgnent
because Airoldi failed to adduce adequate proof to support her
claim in response to the notion. Because this Court |acks
jurisdiction over the i ssue rai sed by Appel | ant, the appeal nust be
di sm ssed.

The notions of both parties for | eave to supplenent the briefs
are CGRANTED.

APPEAL DI SM SSED



