IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 95-50639

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellant,

VERSUS
ANTHONY J. COLEMAN,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
(W94-CR-97-6)

August 9, 1996
Before KING SM TH, and WENER, C rcuit Judges.

JERRY EE. SMTH, Circuit Judge:”’

Ant hony Col eman appeals a sentence inposed for arned bank

robbery. Finding no reversible error, we affirm

I n August 1994, Col eman and el even associates forned a planto

Pursuant to 5THAOGR R 47.5, the court has determned that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



rob the Normangee State Bank in Nornmangee, Texas. He was famliar
w t h bot h Normangee and t he bank, and he hel ped to devel op the pl an
by providing information about the bank.

On t he norni ng of the robbery, the group drove fromHouston to
Nor mangee to execute their schene. They took three cars: an
Expl orer, an Escort, and an Accord. They stopped at a cenetery
out si de Normangee to fornulate final plans. Those who planned to
enter the bank during the course of the robbery donned gl oves, sk
masks, bandannas, and bullet proof vests; many were al so heavily
arnmed. Col eman was not arned, as he was not to acconpany the group
to the bank

Pursuant to the plan, Colenman and one associate, Janes
Hoski ns, renmai ned at the cenetery in the Explorer, while the others
went to the bank in the other vehicles around 8:15 a.m \Wen they
di scovered that the bank was not yet open, they returned to the
cenetery. Although Col eman and Hoskins had left the cenetery to
avoi d suspicion, they soon returned.

After sonme discussion, the entire group went back into town,
but the bank was still closed. They again returned to the cenetery
to regroup. Frustrated that the bank was not yet open, they
decided to buy beer at a conveni ence store. One nenber of the
group, Steven Thomas, proposed to rob the convenience store and
kill everyone inside so there would be no wi tnesses. Wen no one
would help him rob the store, however, they returned to the

cenetery.



The entire group again decided to drive to the bank. By this
time, the bank was open, but Thonmas entered the bank prematurely.
This created sone confusion: Five nenbers of the group followed
Thomas into the bank a few m nutes [ater, but Col enran and Hoski ns,
who were in the Explorer, left the scene along with those in the
Escort. When Thomas and his five associ ates exited the bank after
conpl eting the robbery, only the Accord remai ned. They were forced
to pile into the Accord, two of themriding in the trunk

As the group in the Accord returned to the cenetery, they saw
another car enter the cenetery ahead of them Recogni zi ng that
t hey needed anot her vehicle, one nenber of the group requisitioned
the car by killing its driver, Ruby Parker. Now equi pped with two
vehi cl es, they | eft Normangee and were arrested shortly thereafter.

Col eman pl eaded guilty to arned robbery. Based on Parker’s
murder, the district court calculated the applicable sentencing
range at 360 nonths to |life and sentenced Col eman to 300 nonths,

the statutory maxi mum for bank robbery.

.
Col eman argues that the district court erred by taking into

account Parker’s mnurder when calculating his sentence.? The

! Col eman pleaded guilty to bank robbery, not honicide. The guidelines
provision for robbery, however, contains a cross-reference to the honicide
provision. U S.S.G § 2B3.1(c)(1). The cross-reference requires that the court
apply the guidelines provisions governing hom cide rather than robbery “[i]f a
victim was killed under circumstances that would constitute nurder under 18

(continued...)



gui delines provide that when a defendant engages in a jointly
undertaken crimnal activity, his sentence should be cal cul ated

based on “all reasonably foreseeable acts and om ssions of others
in furtherance of the jointly undertaken crimnal activity.”
US S G 8§ 1B1.3(a)(1)(B). Col eman urges us that the district
court erred for three reasons: (1) Parker’s nurder was not
reasonably foreseeable; (2) the nurder was not within the scope of
the jointly-undertaken crimnal activity, and (3) he withdrew from
the conspiracy before the nurder occurred.

The district court nmade factual findings that Parker’s nurder
was a reasonably foreseeable result of the jointly undertaken
crimnal activity and that Coleman did not w thdraw before the
mur der occurred. W nmust affirm these findings unless they are
clearly erroneous. United States v. Puig-Infante, 19 F. 3d 929, 942
(5th Gr.) (stating that findings of fact nmade in determ ning
rel evant conduct will be affirnmed unless clearly erroneous), cert.
denied, 115 S. C. 180 (1994). A factual finding that "is

pl ausible in light of the record read as a whole" is not clearly

erroneous. | d.

A

Col eman argues that Parker’s nurder was not a reasonably

(. ..continued)
U S.C. § 1111 had such killing taken place within the territorial or maritime
jurisdiction of the United States.” Id.
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foreseeabl e act in furtherance of the bank robbery.2 W disagree.
Col eman’ s associ ates were heavily arned when they set out to rob
t he bank. Before the group entered the bank, various nenbers
expressed a willingness to use their guns if anything went wong.
One even proposed robbing a convenience store and killing the
occupants. In light of these facts, we do not believe the
district court erred in finding Parker’s nurder to be reasonably

f or eseeabl e.

B
Col eman al so asserts that the district court erred in finding
the jointly undertaken crimnal activity to be bank robbery. He
urges that he only jointly undertook to provide the group with

i nformati on about the bank and to travel to Nornmangee on t he day of

2 The gui del i nes conmentary provides two relevant illustrations:

[ TTwo def endants agree to conmit a robbery and, during the course of
that robbery, the first defendant assaults and injures a victim
The second defendant is accountable for the assault and injury to
the victim (even if the second defendant had not agreed to the
assault and had cautioned the first defendant to be careful not to
hurt anyone) because the assaultive conduct was in furtherance of
the jointly undertaken crimnal activity (the robbery) and was
reasonably foreseeable in connection with that crimnal activity
(given the nature of the offense).

Def endant Cis the getaway driver in an armed bank robbery in which
$15,000 is taken and a teller is assaulted and injured. . . .
Defendant C is accountable for the injury to the teller under
subsection (a)(1l)(B) because the assault on the teller was in
furtherance of the jointly undertaken crimnal activity (the
robbery) and was reasonably foreseeable in connection with that
crimnal activity (given the nature of the offense).

§ 1B1.3, coment. (n.2).



the robbery; he maintains that he did not jointly undertake bank
r obbery.

W are not persuaded. The guidelines define “jointly
undertaken crimnal activity” to include “a crimnal plan, schene,
endeavor, or enterprise undertaken by the defendant in concert with
ot hers, whether or not charged as a conspiracy.” U S S. G § 1B1. 3,
coment. (n.2). The guidelines further note that in determning
the scope of the jointly-undertaken crimnal activity, a court
should consider the “objectives enbraced by the defendant’s
agreenent.” |d.

In this case, the jointly undertaken activity was bank
r obbery. Coleman’s role nmay have been limted to providing
informati on and traveling to Normangee on the day of the robbery,
but he did so with the obvious purpose of hel ping the entire group

to rob the bank.

C.

Col eman al so mai ntains that he should not be held account abl e
for Parker’s nurder because he withdrew fromthe conspiracy before
the murder occurred. The district court rejected this argunent on
the ground that Coleman did not perform any affirmative act
denonstrating his withdrawal. Col eman concedes that sone affirnma-
tive act was necessary but contends that he perforned such an act

when he accepted Hoskins’s invitation to return to Houston wth



anyone who did not wish to participate in the robbery.

The district court’s finding was not clearly erroneous. The
only evidence Coleman offered to support his claimof wthdrawal
was Hoskins's testinony at sentencing that before the group left
the cenetery, he extended an invitation to return to Houston with
anyone who did not wish to participate in the robbery, and Col eman
accepted the invitation. The district court gave no credence to
Hoskins's testinony, which directly conflicted with the accounts
provi ded by Hoski ns’s codefendants. Furthernore, after Hoski ns and
Col eman purportedly withdrew at the cenetery, they acconpani ed the
group to the bank.

Credibility determ nations are peculiarly within the province
of the district court. Kendall v. Block, 821 F.2d 1142, 1146 (5th
Cr. 1987). W therefore conclude that the district court did not
clearly err in finding that Coleman did not withdraw from the

robbery before the nurder.

L1,

Col eman contends that the district court erred by relying upon
testinony fromhis codefendants' trial at sentencing w thout giving
hi mnotice and an opportunity to respond. W concl ude that Col eman
did recei ve adequat e notice and opportunity to respond, because the
testi nony appeared in his presentence report (“PSR’).

We have consistently held that a defendant is entitled to



notice of any evidence that wll be used agai nst hi mat sentencing,
but only when the evidence does not appear in the PSR ® The fact
t hat evidence appears in the PSR is enough to place a defendant on
notice that the district court may rely on that evidence in
sentenci ng, and a defendant has an opportunity to respond to any
such evidence. See FED. R CRM P. 32(b)(6)(B), (c)(1) (providing
means for defendant to challenge information in PSR). There is no
need for the court to provide additional notice sinply because the

evi dence consists of codefendants’ testinony.

| V.

Col eman mai ntains that the district court erred by applying a
three-1evel reduction for acceptance of responsibility to his base
of fense |l evel rather than to the statutory nmaxi mum sentence. The
court first calculated a base offense level of 43. It then granted
the governnment’s 8§ 3El1.1 notion for a three-level reduction for
acceptance of responsibility. See U S.S.G 8§ 3El.1(a). This left
Coleman with an offense | evel of 40 and a correspondi ng sentenci ng
range of 360 nonths to life. The statutory maxi num sentence for

bank robbery, however, is 300 nonths, 18 U S.C. 8§ 2113. Because

3 See, e.g., United States v. Landry, 903 F.2d 334, 340 (5th Cr. 1990)
(“[I]1n the event that the district court intends to rely on such [matters outside
the PSR] in nmaking an upward adj ustnent, the district court must provi de defense
counsel with an opportunity to address the court on this issue.”); United States
v. Otero, 868 F.2d 1412, 1415 (5th Gr. 1989) (“If, however, the court intends
to rely on any such additional factor [not in the PSRl to nmake an upward
adj ustnent of the sentence, defense counsel nust be given an opportunity to
address the court on the issue.”).



hi s sentencing range exceeded the statutory maxi nrum Col eman did
not receive any benefit fromthe 8 3El.1 reduction.

Coleman failed to raise this issue at sentencing. As a
result, we may not vacate his sentence unl ess the sentencing court
commtted plain error. United States v. Calverley, 37 F.3d 160,
162-64 (5th Gr. 1994) (en banc) (citing United States v. d ano,
507 U.S. 725, 731-37 (1993)), cert. denied, 115 S. Ct. 1266 (1995).

It was not plain error for the district court to apply the
8 3El.1 departure to Coleman’s base offense |level rather than to
the statutory nmaxi num He fails to point to any authority
requiring that such departures be applied in the manner he
proposes. In fact, the guidelines appear to require the opposite
result. Section 1Bl1.1 instructs sentencing courts first to
determ ne the appropriate base offense level, then to apply any
adjustnent for acceptance of responsibility, and finally to

consi der any statutory nmaxi mum*

4 Section 1Bl1.1 instructs courts to calculate a sentence in the fol |l owing
manner :

(b) Determne the base offense level and apply any
appropriate specific offense characteristics contained
inthe particular guideline in Chapter Two in the order
l'isted.

(e) Appl y the adj ust ment as appropriate for the defendants’s
acceptance of responsibility from Part E of Chapter
Thr ee.

(h) For the particul ar guideline range, determ ne fromParts
(continued...)



The judgnent of sentence is AFFI RVED

4(...continued)
B t hrough G of Chapter Five the sentencing requirenments
and options related to probation, inprisonnent,
supervision conditions, fines, and restitution.

US S G 8§ 1B1.1; see also United States v. Rodriguez, 64 F.3d 638, 641 (1llth
Cir. 1995) (noting that guidelines require § 3E1.1 reductions to base offense
I evel rather than to the statutory nmaxi num sentence).

This case involves a different issue from that decided by Rodriguez.
Rodriguez held that a district court may depart downward froma statutory nmaxi num
when the maxi mumnul i fies any benefit the defendant woul d receive froma § 3E1.1
departure, though such a departure is conpletely discretionary. |d. at 642. 1In
contrast, Col eman argues that the district court sinply m sappliedthe guidelines
as a mater of law by applying the § 3El.1 departure before considering the
statutory maxi nrum an argunent Rodriguez rejected. |d. at 641. Col enan never
urged the district court to make a di scretionary departure to conpensate himfor
the fact the statutory maxi mum deprived him of receiving any benefit fromthe

8§ 3E1.1 departure. Nor did the district court--like the sentencing court in
Rodri guez--state that it had no discretion to nmake such a departure. |d. at 641
n. 3.
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