IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-50681
USDC No. 94-CV-261

BOBBY OLUM DE OSUNLANA,
Pl ai ntiff-Appellant,
ver sus
KEYS, OFFI CER, BOOTH, MAJCR
AUTHORS, OFFI CER, SHARP, OFFI CER
LOVE, DOCTOR

Def endant s- Appel | ees.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas

) ﬁeﬂrda{y-Z: i9§6-

Before KING SM TH and BENAVI DES, C rcuit Judges.

PER CURI AM *

Bobby O um de Gsunl ana has filed a notion to proceed in

forma pauperis (I FP) on appeal. To prevail, Osunlana nust
denonstrate that he is a pauper and that he will present a
nonfrivol ous issue on appeal. See Carson v. Polley, 689 F.2d

562, 586 (5th Cr. 1982). The district court certified that he
IS a pauper.

Gsunl ana chal l enges the district court's dismssal of his

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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suit pursuant to Fed. R Cv. P. 41(b). A district court may sua
sponte dismss an action for failure to conply with any court

order. Fed. R Cv. P. 41(b); MCullough v. Lynaugh, 835 F.2d

1126, 1127 (5th Gr. 1988). A sua sponte dism ssal by the

district court is reviewed for abuse of discretion. 1d. Such a
dism ssal is an extrenme sanction which operates as an

adj udi cation on the nerits, and "is to be used only when the
plaintiff's conduct has threatened the integrity of the judicial
process [such that] the court has no choice but to deny that

plaintiff its benefits.”" MNeal v. Papasan, 842 F.2d 787, 790

(5th Gr. 1988)(internal quotation and citation omtted).
Dismssal with prejudice is the ultinmate sanction for a litigant
and shoul d be inposed only after full consideration of the |ikely

ef fecti veness of |ess-stringent neasures. Hornbuckle v. Arco G|

and Gas Co., 732 F.2d 1233, 1237 (5th Gr. 1984).

A Rule 41(b) dismssal with prejudice will be affirned if
the "case discloses both (1) a clear record of delay or
contumaci ous conduct by the plaintiff, and (2) that a | esser
sanction would not better serve the best interests of justice."
McNeal , 842 F.2d at 790. Contumaci ous conduct is "the stubborn
resistance to authority" and justifies a dismssal with
prejudice. 1d. at 792.

The record does not disclose a clear record of delay or
contumaci ous conduct by Gsunlana. He responded tinely to the

first order for a nore definite statenent to questions that

required for the nost part "yes" or "no" type responses. That he

did not include a certificate of service on opposing counsel in
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conpliance with a local rule of the Western District does not
constitute contunmaci ous conduct given that he is a pro se
prisoner. GOsunlana also responded tinely to the court's second
adnonition about filing a nore definite statenent. That he did
so on | egal -sized paper does not constitute contunaci ous conduct.
Moreover, the court did not consider a |l ess drastic sanction.

Accordingly, the district court abused its discretion when
it dismssed Gsunlana's suit under Rule 41(b) and Osunl ana rai ses
a nonfrivol ous issue for appeal. H s notion for IFP is GRANTED
Gsunlana's notion for a tenporary restraining order is DEN ED
The order of the district court dismssing the suit is REVERSED
and the case i s REMANDED



