IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-50785
Summary Cal endar

JOHN WESLEY PATTON,
Pl ai ntiff-Appellant,
ver sus
M KE M MACHADO, Judge;
TANYA PALCER, JOHN DOE
Assi stant D. A,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. SA-95-CV-672
March 12, 1996
Bef ore DAVI S, BARKSDALE and DeM3SS, Circuit Judges.
PER CURI AM *

John Wesl ey Patton argues that the district court abused its
discretion in dismssing his conplaint as frivolous because he is
seeking injunctive relief rather than nonetary danages. He al so
argues that the district court abused its discretion in inposing
a sanction order.

We have reviewed the record, the opinion of the district

court, and the brief, and find that the dism ssal of the

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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conplaint as frivolous should be affirned, although in part for
reasons other than those stated by the district court.

Patton's conpl ai nt, because it seeks only injunctive relief
chal l enging the constitutionality of his confinenent, is
necessarily construed as a petition for habeas corpus. See

MGew v. Texas Bd. of Pardons and Paroles, 47 F.3d 158, 161 (5th

Cir. 1995). Patton nust therefore exhaust state renedi es before
seeking relief in federal court. |d.

The district court's reliance on the doctrine of absolute
immunity was i nappropriate because Patton's conpl ai nt sought

injunctive relief only, not damages. See Chrissy F. by Medley v.

M ssissippi Dep't of Pub. Welfare, 925 F.2d 844, 850 (5th GCr.

1991) (absolute imunity does not apply to suits for declaratory
or injunctive relief).

The dism ssal of the 42 U S.C. 8§ 1983 suit is AFFI RVED
I nsofar as Patton's conpl aint seeks to set aside his conviction
or sentence, the dismssal is nodified to be a DI SM SSAL W THOUT
PREJUDI CE, based on Patton's failure to exhaust his state
remedies. The district court's order inposing sanctions is al so

AFFI RVED.



