IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-60059
Summary Cal endar

CAROLYN G PALMER,
Pl ai ntiff-Appellant,

ver sus
ORKI' N EXTERM NATI NG COMPANY, | NC.

and M NOR HARWELL,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Southern District of M ssissippi
(4:94-CV-2)

Novenber 2, 1995

Bef ore GARWOOD, W ENER, and PARKER, Circuit Judges.
PER CURI AM *

Plaintiff-Appellant Carolyn G Palnmer appeals from the
district court's denial of her notion for remand and from its
subsequent grant of summary judgnent for Okin Exterm nating
Conmpany, Inc. (Okin). Adopting both the conclusions and the

reasoning of the district court, we affirm

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



l.
FACTS AND PROCEEDI NGS

In April 1989, Pal ner discovered termtes in her M ssissipp
home and approached Okin for information on its exterm nating
servi ces. Pal mer and Okin thereafter signed a "Subterranean
Termte Agreenent" (the Agreenent), which provided for an initial
termticide treatnent of Palnmer's honme, to be followed by the
assignnent of a "Limted Lifetinme Retreatnent Guarantee" (the
Guarantee). Okin conpleteditsinitial treatnent of Pal ner's hone
within the nonth and pronptly issued her Guarantee.

O kin was | ess than successful inits first attenpt to solve
Pal mer's infestation problens. "Swarm ng" termtes resurfaced
periodically for a period of nore than four vyears. Pal mer
repeatedly notified Okin of the insects' reenergence, and Okin
techni ci ans responded without fail to each of Palner's calls for
retreatnent. Nonet hel ess, their efforts continually proved
unsuccessful . Palmer wultimately contacted M ssissippi State
Departnent of Agriculture officials, who inspected her house and
determ ned various deficiencies, under state regulations, in
Okin's treatnent. Okin conplied wth the officials’
recomendati ons; and as of June 1993, the termtes were conpletely
eradi cated. Palner alleges, however, that by then her house had
becone uni nhabi t abl e.

I n Decenber 1993, Palner filed suit against Okin and M nor
Harwell, an O kin enployee, in a Mssissippi state court. OKkin

and Harwel | renoved the case to a federal district court, alleging



that Harwell had been fraudulently joined to defeat federal
diversity jurisdiction.! The district court denied a notion by
Pal mer to remand the case to state court, dismssed Harwell from
the suit, and retained diversity jurisdiction. Several nonths
|ater, after extensive discovery had been conducted by both
parties, the district court granted Okin's notion for sunmary
j udgnent and di sm ssed the case with prejudice.

Palnmer tinely filed a notice of appeal, expressing that she
was appealing fromthe district court's grant of sunmmary judgnment
for Okin and its entry of final judgnent. Even though, in her
appel l ate brief, Pal mer al so contends that the district court erred
by dismssing Harwell and refusing to remand the case, those
rulings were not nentioned in her notice of appeal.

.
ANALYSI S
A.  APPELLATE JURI SDI CTI ON

Before addressing the nerits of Palner's appeal, we nust
examne a contention by Okin that we have no appellate
jurisdictionto hear Palnmer's clains concerning Harwel | ' s di sm ssal
and the district court's refusal to remand. Okin argues that, as
Pal ner's notice of appeal designated only an appeal from Okin's
nmotion for summary judgnent and the entry of final judgnent, we
cannot entertain her challenges to the court's dism ssal of Harwell

and refusal to remand, being matters not identified in her notice

Pal mer and Harwel|l are M ssissippi state citizens; the Okin
corporation is domciled in Georgia.
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of appeal .

It is true that appellants who enunerate particul ar hol di ngs
in notices of appeal typically cannot |ater raise additional
rulings for our evaluation.? Qur capacity to reviewthe invocation
of subject matter jurisdiction over a case, however, is i ndependent
of any action--or omssion--by the parties. Even if federal
jurisdiction had never been questioned in the district court or on
appeal, we would be obliged to raise the issue sua sponte:?
"Because we may not proceed without requisite jurisdiction, it is
i ncunbent upon federal courts--trial and appellate--to constantly

exam ne the basis of jurisdiction, doing so on our own notion if

necessary."* Thus, we have not only the authority, but also the
duty, to review the district court's assunption of diversity
jurisdiction, regardless of the contents of Palner's notice of
appeal .
B. MR TS

Havi ng di sposed of Okin's argunent regarding the scope of

Pal ner's appeal, we turn nowto the nerits of her challenges to the

2See Capital Parks, Inc. v. Southeastern Advertising and Sal es
System Inc., 30 F.3d 627 (5th Cr. 1994); NCNB Texas Nati onal Bank
V. FDI C, 11 F.3d 1260 (5th Cr. 1994); Pope v. MCI
Tel ecomuni cati ons Corporation, 937 F. 2d 258 (5th Cr. 1991), cert.
denied, 504 U. S. 916 (1992); Ingrahamv. U S., 808 F.2d 1075 (5th
Cr. 1987).

3See Beers v. North Anerican Van Lines, Inc., 836 F.2d 910,
912 (5th Cir. 1988).

‘Save the Bay, Inc. v. United States Arny, 639 F.2d 1100, 1102

(5th Gr. Feb. 1981)(enphasis added); see also Fep. R Qv. P.
12(h)(3); Trizec Properties, Inc. v. US Mneral Products, 974
F.2d 602 (5th Gr. 1992); Beers, 836 F.2d at 912.
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district court's refusal to remand the case and to its grant of
sunmary judgnent for Orkin, review ng each determ nati on de novo.°®
After carefully evaluating the record on appeal, the argunents of
the parties in their briefs to this court, and the applicable | aw,
we are convinced that district court "got it right." Accordingly,
we incorporate by reference (1) the unpublished opinion of the
district court dismssing Harwell and denying Palner's notion to
remand, a copy of which opinion we annex hereto, and (2) the
district court's published opinion granting sunmary judgnent for
Okin.® W affirmin all respects the rulings of the district
court and the reasons given by the district court for those
rulings.

AFFI RVED.

See NCNB, 11 F.3d at 1264 (applying de novo review to grant
of sunmary judgnent); Carriere v. Sears, Roebuck and Co., 893 F. 2d
98 (5th Cr.) (applying de novo review to district court's
di sm ssal of nondi verse defendants and denial of plaintiff's notion
to remand), cert denied, 111 S. C. 60 (1990).

Pal mer v. Okin Exterm nating Conpany, Inc., 871 F. Supp. 912
(S.D. Mss. 1994).




