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PER CURI AM *

Appel l ant Barto Usry appeals his conviction for possession of

a firearmby a felon. W affirm

BACKGROUND

O ficer Rozerrio Canel of the Gty of Jackson, M ssissippi

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Pol i ce Departnent testified that, on the afternoon of Septenber 15,
1994, while patrolling his usual beat, he spotted a blue and white
pi ckup truck with no license plate. Wen the pickup stopped at a
red light with Canel's car behind it, Canel observed that the
driver "began to | ook around |i ke he was nervous . . . just unusual
movenent. He was junping around. And he |eaned forward." After
Canel stopped the truck, the driver identified hinself as Barto
Usry, but said he had no driver's |icense or other identification.
Canel placed Usry under arrest, conducted a pat-down for weapons,
and seated him in his patrol car. A check of the truck's
identification nunber indicated the vehicle was not stolen, but
bel onged t o soneone ot her than Usry. Canel then began an i nventory
of the truck's contents and found a | oaded Colt .357 Magnum handgun

under the driver's seat. Wen Canel confronted Usry with the gun,

Usry "stated . . . that he was a convicted fel on and he woul d be a
fool if he was caught with a gun."” At sone point Usry was rel eased
on bond.

On QOctober 19, 1994, Usry voluntarily went to the office of
Special Agent Ted G Stratakos of the Bureau of Al cohol, Tobacco
and Firearns, who was investigating a different incident.
Stratakos testified that, during this neeting, Usry admtted
comm ssion of the instant offense. According to Stratakos, Usry
told himthat on the day he was stopped by Canel, "he was on his
way to deliver one eighth of an ounce of crystal nethanphetam ne .

." He also told Stratakos

that while he was driving the truck, he had a revol ver,
a 357 revol ver tucked in the wai stband of his pants. He
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said that while he was bei ng stopped, he reached into his

pants and he even gestures -- showed ne how he reached
into his pants and put this revolver under the driver's
seat. . . . And he told nme that he told the officer the

gun was in the car because he felt it was inevitable that
the officer would find it.

After Usry was convicted by a jury of the instant of fense the
court assessed a 295 nonth sentence, five years supervi sed rel ease,
a $5,000 fine, and a $50. 00 speci al assessment. He raises several
chal | enges to his conviction and sentence, including sufficiency of

the evidence to support the conviction.

SUFFI Ol ENCY OF EVI DENCE
Usry argues the evidence was insufficient to support his
convi ction because the Governnent failed to establish a connection
bet ween hinself and the .357 revolver, and therefore, his notion
for judgnent of acquittal should have been granted. W disagree.
In a anal yzing an insufficiency claimthis Court, view ng the
evidence in the |ight nost favorable to the verdict, affords the
Governnment the benefit of all reasonabl e inferences and credibility

choi ces. United States v. Ni xon, 816 F.2d 1022, 1029 (5th GCr

1987), cert. denied, 484 U. S. 1026 (1988). It is not necessary for
the evidence to exclude every reasonabl e hypot hesis of innocence,
or be inconsistent with every concl usion except that of guilt, so
long as a reasonable trier of fact could find the evidence
establishes guilt beyond a reasonable doubt, and the jury may
choose anobng reasonable constructions of the evidence. United

States v. Bell, 678 F.2d 547, 549 (5th Gr. 1982) (en banc), aff'd,

462 U.S. 356 (1983).



To support a conviction for unlawful possession of a firearm
by a convicted felon, the Governnent nust prove the defendant had
a prior felony conviction, know ngly possessed a firearm and the
firearmtraveled in or affected interstate conmerce. 18 U.S.C

8§ 922(g); United States v. Wight, 24 F.3d 732, 734 (5th Cir

1994) . Possession nmay be actual or constructive, I1d. at 734.
Constructive possession is defined as ownership, domnion or
control over the premses or vehicle in which the contraband is
conceal ed, and a fact-specific approach is applied to determ ne
whet her the firearmwas constructively possessed. |d. at 734-35.
Usry chal | enges the governnent's proof of the second el enent, viz:
that he knew there was a handgun in the car he was driving.

In addition to the facts recited above, the jury heard the
follow ng additional evidence. Oficer Canel testified that the
. 357 revol ver was pushed up under the seat of the truck in a place
cl ose enough to the driver's seat so that Usry woul d have had easy
access to the gun or could have placed it there. Speci al Agent
Stratakos testified that Usry told Canel "the gun was in the car
because he felt it was inevitable that the officer would find it."
Stratakos further stated that Usry informed him that two wonen
nanmed Brenda and Pam had gi ven hi mthe revol ver for an ei ghth of an
ounce of nmet hanphetam ne, and told hi mthat the gun was stol en from
a hi ghway patr ol man.

Usry argues that because his fingerprints were not on the
revol ver and because he was not the owner of the truck, the

evi dence was insufficient to show know ng possession, relying on



United States v. Blue, 957 F.2d 106 (4th Cr. 1992). In Blue, the

court found the evidence insufficient because there were no
fingerprints or any other physical evidence to show the defendant
know ngly possessed the firearm 1d. at 108. However, Blue is
di stingui shable from the instant case because here, Stratakos'
testinony that Usry adm tted possessing the revol ver showed t hat he
know ngly possessed the firearm The jury was free to believe
Stratakos' testinony. Bell, 678 F.2d at 549. Viewed in the |ight
nost favorable to the verdict, the evidence was sufficient to

support the conviction.

EXTRI NSI C OFFENSES

Prior to trial Usry filed a nmotion in |limne attenpting to
exclude Stratakos' testinony regarding Usry's involvenent in
narcotics transactions before and after his arrest as prejudicial
and irrel evant under FED. R EwviD. 403. He specifically conpl ai ned
of the follow ng acts of m sconduct rel ated by Stratakos: that Usry
was on his way to deliver drugs when stopped; that he had acquired
the allegedly stolen revolver from two wonen; and that he had
i ngested nethanphetam ne while in the back of Canel's car and
remai ned "wired" for three days afterward. The district court
deni ed the notion, but counsel renewed the objection to this |ine
of testinony when Stratakos began testifying that Usry was on his
way to deliver nethanphetam ne when Canel stopped him The court
referenced its prior ruling but did not state reasons for the

denial. Usry now reurges his Rule 403 conplaint, but al so argues



for the first time on appeal that the evidence was precluded under
FED. R EviD. 404(b). Because he did not argue application of Rule
404(b) before the district court, these contentions wll be
reviewed under a plain error standard of review

A reviewing court will reverse a district court's ruling on
adm ssibility of evidence only if it was an abuse of discretion

United States v. Eakes, 783 F.2d 499, 506-07 (5th Gr.), cert.

denied, 477 U. S. 906 (1986). 1In order to preserve a challenge to
t he adm ssion of evidence after the denial of a notion in |[imne,
an objection nust be nade or renewed at trial contenporaneously

with presentation of the chall enged evidence. United States v.

G aves, 5 F.3d 1546, 1551-52 (5th Cr. 1993), cert. denied, 114
S.Ct. 1829 (1994).!

This court wll correct plain forfeited errors only when the
appel l ant shows that there is an error, that is clear or obvious,

which affects his substantial rights. United States v. Calverly,

37 F.3d 160, 162-64 (5th Gr. 1994) (en banc) (citing United States

v. O ano, U s. , 113 S.&t. 1770, 1776-79 (1993)), cert.

denied, 115 S. Ct. 1266 (1995). Parties are required to challenge

1 Although counsel renewed his objection to Stratakos'
testinony that Usry was delivering net hanphet am ne when st opped, he
did not ask for a running objection, or continue to object either
when Stratakos testified regarding the acquisition of the gun, or
when he related the tale of how Usry had i ngested the drug while in
Canmel's car, and which caused himto be "wired for two or three
days" after his arrest and incarceration. Since these incidents
wer e arguably separate and di stinct extrinsic offenses, and because
counsel did not object as the evidence unfolded at trial, his Rule
403 conplaint regarding this evidence will also be revi ewed under
the plain error standard. G aves, 5 F.3d at 1552.



errors in the district court, and when a crimnal defendant fails
to object, thereby forfeiting the error, this Court nmay renedy the
error only in the nost exceptional case. Calverly, 37 F.3d at 162.
Usry argues that, under Fed. R Evid. 404(b), Stratakos'
testi nony concerning his involvenent with narcotics was extrinsic
to the offense of possession of a firearm Alternatively, he
argues that, if the evidence was not extrinsic, its adm ssion was
unfairly prejudicial because it allowed the Governnent to portray
hi mas an arnmed narcotics dealer. Rule 404(b) precludes adm ssion
of
[ e] vidence of other crines, wong or acts . . . to prove
the character of a person in order to show action in
conformty therewith. It may, however, be adm ssible for
ot her purposes, such as proof of notive, opportunity,
intent, preparation, plan, know edge, identity, or
absence of m stake or accident :
An i nherent danger in adm ssion of "other acts" evidence is that a

jury m ght convict the defendant not of the charged of fense, but of

the extrinsic offense. United States v. Ridl ehuber, 11 F. 3d 516,

521 (5th Gr. 1993); United States v. Beechum 582 F.2d 898, 914

(5th Gr. 1978), cert. denied, 440 U S. 920 (1979). Even if
relevant, the probative value of extrinsic act evidence nust be
wei ghed against its prejudicial inpact. |bid.

In order to be admssible under Rule 404(b), wuncharged
m sconduct evidence nmust be relevant to an issue other than the
defendant's character, nust possess probative value which is not
outwei ghed by wundue prejudice, and nust satisfy the other

requi renents of Rule 403. United States v. Bentley-Smth, 2 F. 3d

1368, 1377 (5th Cr. 1993). Wth the above principles in mnd, we
7



turn to analysis of the conplained of acts in the instant case.
Stratakos' testinony that Usry was en route to deliver drugs
when st opped and his acqui sition of the handgun through a trade was
arguably relevant to show know edge, an elenent which the
Governnment nust prove in a prosecution for possession of a firearm
by a felon. See Wight, 24 F.3d at 734. As such, the testinony was

not rel evant solely as character evidence. See R dl ehuber, 11 F. 3d

at 521. Rule 404(b) therefore, did not preclude adm ssion of the
testinony. However, our analysis does not stop here.

Rul e 403 provides that, "[a]lthough rel evant, evidence may be
excluded if its probative value is substantially outweighed by the
danger of unfair prejudice, confusion of the issues, or m sl eading

the jury (enphasi s added). This Court is reluctant to
excl ude evi dence under Rul e 403 because all rel evant evi dence i s by
its nature inherently prejudicial to the defendant. Only unfair
prejudi ce which substantially outweighs probative value permts

exclusion of relevant evidence under Rule 403. United States v.

Pace, 10 F.3d 1106, 1115-16 (5th Gr. 1993), cert. denied, 114
S.Ct. 2180 (1994).

The testinony that Usry obtained the gun through a trade, and
that he was on his way to deliver drugs was probative of Usry's
know ng possession of a firearm and therefore rel evant because it
tended to "nmake the exi stence of any fact that is of consequence to
the determ nation of the action nore probable . . . than it would
wi t hout the evidence." FeED. R Ewib. 401. The evidence was al so

prej udi ci al because distribution of nethanphetam ne "is the kind of



offense for which the jury may feel the defendant should be
puni shed regardless of whether he is guilty of the charged
of fense." Ridlehuber, 11 F.3d at 523. Neverthel ess, even though

no limting instruction was given, the prejudicial nature of this
evidence was mtigated in part by the weight of the unchall enged
evi dence supporting Usry's conviction. This evidence included
Usry's statenent to Stratakos that he had the revolver on his
person when Canel stopped him as well as Canel's testinony that
the gun was well within Usry's reach inside the truck. Under these
circunstances the prejudicial nature of the evidence did not
substantially outweigh its probative val ue. Thus, there was no
error, plain or otherwise in its adm ssion.

Strat akos' testinony regardi ng Usry's possessi on and i ngestion
of nethanphetam ne after his arrest, however, is a different
matter. Stratakos was permtted to testify as foll ows:

He said that while he was in the back of the patrol car

that he had a smal |l packet with approxi mately one gram of

crystal nethanphetamine in it and that he tossed it on

the patrol car floor; that he still had the one eighth

ounce of crystal nethanphetam ne on his person. He told

me that when they transported himto the city jail and he

was bei ng booked, he had the opportunity to take that bag

and put it in his nmouth. And he began trying to swal |l ow

the drug. He told ne that he swall owed a major portion

of the drug and even joked about the fact that he stayed

wred for two or three days afterward because the drug

was in his system
This testinony had absolutely no relevance to any issue in the
case, as the Governnent had no need of this incident to prove any
el enrent of the offense, nor was it "inextricably intertw ned" with
the crime. Indeed, this evidence was, by its very nature, the type
of character evidence that Rule 404(b) was neant to exclude.
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Evi dence of drug trafficking, as stated previously is extrenely
inflammatory and prejudicial, as it nmay cause the jury to convict

based solely on the extrinsic evidence. Ri dl ehuber, 11 F.3d at

523. The district court should not have allowed this testinony.
However, a review of the record indicates its adm ssion did not
af fect Usry's substantial rights and thus, no plain error resulted.

See Calverly, 37 F.3d at 164.

DENI AL OF CAUTI ONARY | NSTRUCTI ON

At the close of the evidence, the trial judge refused Usry's
requested instruction which stated as foll ows:

There i s proper concern about the stipulationto the fact

t hat the def endant has a fel ony conviction. Mny persons

are convicted felons. Sinply because the defendant has

a felony conviction does not nean that he commtted the

crime charged.
Usry argues this instruction was necessary to overcone the i nherent
bias of his status as a convicted fel on.

The district court has wide latitude in formulating the jury
charge, and refusal to give a requested instructionis reviewed for

an abuse of discretion. United States v. Aggarwal, 17 F.3d 737

745 (5th Cr. 1994). This Court will reverse only if the requested
instruction was substantially correct, was not substantially
covered in the charge actually delivered to the jury, and concerns
an inportant point such that failure to give it seriously inpaired
the defendant's ability to effectively present his defense. |bid.

The court instructed the jury that the stipul ati on between the

parties "is not and was not admtted as proof concerning the
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question of whether or not the defendant know ngly possessed a
firearmwhich affected interstate commerce."” Further, "The fact
that the defendant has a fel ony conviction cannot in and of itself
infer that the defendant knowi ngly possessed a firearm which
affected interstate commerce."” Jurors were also instructed that
they were required to find "evidence independent of the
stipulation" to prove the crinme charged. Since Usry's requested
instruction was conprehensively covered in the charge given the
jury, the refusal to deliver the proposed instruction did not
seriously inpair his ability to present a defense. See Aggarwal,
17 F. 3d at 745. Consequently, the district court did not abuse its

di scretion in denying the requested instruction.

SENTENCI NG
Usry argues the district court erred in denying him a
reduction for acceptance of responsibility and in applying the
armed career crimnal provision in calculating his sentence. The
district court's application and interpretation of the Sentencing
Guidelines are reviewed de novo, while its findings of fact are

reviewed for clear error. United States v. Hill, 42 F.3d 914, 916

(5th Gr. 1995), cert. petition filed, June 5, 1995. A sentence
wll be vacated only if it was inposed in violation of law, if the
gui delines were inproperly applied, or if the sentence is outside

the guidelines and is unreasonable. United States v. Parks, 924

F.2d 68, 71 (5th Gir. 1991).

Usry argues that the district court should have granted hima
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reduction for acceptance of responsibility wunder U S S G
8§ 3El. 1(a) because he admitted to Agent Stratakos that he possessed
the firearm § 3El.1(a) authorizes the district court to decrease
the offense level by tw levels if "the defendant clearly
denonstrates acceptance of responsibility for his offense[.]" The
commentary acconpanying 8 3El.1 states that conviction after a
trial as opposed to a guilty plea does not autonatically preclude
consideration for the reduction, but in certain circunstances a
defendant nmay qualify for the adjustnent based on pre-trial
statenments and conduct. 8 3El.1, note 2. |If a defendant "falsely
denies or frivolously contests, relevant conduct that the court
determnes to be true [he] has acted in a nmanner inconsistent with
acceptance of responsibility." 8 3ElL.1, note 1(a).

Consi stent with note 5 of § 3E1.1, we have agreed that because
the sentencing judge is in a unique position to evaluate the
def endant's acceptance of responsibility, the court's determ nation

must be afforded great deference on review. United States v.

Franks, 46 F.3d 402, 405 (5th Cr. 1995). This Court has applied
vari ous standards of reviewof a district court's refusal to credit
acceptance of responsibility: "clearly erroneous,” "wthout
foundation," and "great deference." |Id. at 406. There appears to
be no practical difference between these standards. |bid. However,
we have held the standard is even nore deferential than a pure

clearly erroneous standard. United States v. Ml donado, 42 F.3d

906, 913 (5th Gir. 1995).

Al though Usry orally confessed to Stratakos, he also
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chal | enged the fact that he nade the statenent and the content of
the statenent during trial and sentencing. The adj ustnment for
acceptance of responsibility does not "apply to a defendant who
puts the governnent to its burden of proof at trial by denying
essential factual elenents of guilt, is convicted, and only then
admts qguilt and expresses renorse."” 8§ 3El1.1. A defendant's
attenpt to mnimze or deny involvenent in an offense supports a

court's refusal to grant a reduction for acceptance of

responsibility. United States v. Watson, 988 F.2d 544, 551 (5th
Cr. 1993), cert. denied, 114 S.C. 698 (1994). Usry has not net
hi s burden of showi ng the district court abused its discretion in
denyi ng the reduction.

Finally, Usry conplains the district court erred i n enhancing
hi s sent ence because he was an arnmed career crimnal under U. S S G
8 4Bl.4(b)(3)(A). The Presentence Report ("PSR') included a
finding that the enhancenent applied and the district court
agreed.? A defendant may be subject to the enhancenent under 18
US C 8 924(e) if he was convicted of being a felon in possession
of afirearm 18 U S.C. 8§ 922(g), and he had at |east three prior
violent felony convictions. 8§ 4Bl1.4, comment (n.1). The PSR
stated that Usry qualified as a violent felony of fender because he
had three prior convictions for arnmed robbery and was delivering

met hanphet am ne when arrested for possessing the .357 revol ver

2 Usry challenges this finding by the district court for the
first time on appeal. Therefore, his conplaint is reviewed only
for plain error. See United States v. Brunson, 915 F. 2d 942, 944
(5th Gr. 1990), overruled on other grounds, Calverly, 37 F.3d at
163-64, n.27.

13



Added to the other adjustnents, this enhancenent resulted in a
total offense level of 34 and a crimnal history category of six,
W th a sentencing range of 262 to 327 nonths.

Usry's conpl ai nt regardi ng t he enhancenent is twofold. First,
he argues that because the district court found he was only in
possessi on of the nmet hanphetam ne during conm ssion of the of fense
t he enhancenent did not apply. Second, he asserts the court shoul d
not have applied the enhancenent because being a felon in
possession of a firearmis not a crine of violence, relying on

Stinson v. United States, 113 S. C. 1913 (1993). This latter

contention is unavailing because Usry's enhancenent was due to his
i nvol venment with narcotics and not because his was a crinme of
vi ol ence. ?

The court at sentencing found that Usry had a base |evel
of fense of 24 because he was convicted of violating 8 922(g) and
had at |east two prior felony convictions for crines of violence.
US S G 8 2K2.1(a)(2). The base offense |l evel was raised to | evel
28 because Usry possessed a firearm in connection w th another
felony offense, nanely possession of a controlled substance.
US S G 8 2K2.1(b)(5). The court further found that because Usry
had three violent felony convictions, pursuant to 8 924(e)(1) and
8 4Bl1.4(b)(3)(A he was deened to be an arned career crimnal

further raising the offense |l evel by four additional |evels.

3 Usry was not sentenced under § 4B1.1 (Nov. 1989), the
career-of fender guideline provision interpreted in Stinson. The
commentary to the 1994 version of 8§ 4B1.2 contains a definition of
"crime of violence" which specifically excludes unl awful possession
of a firearmby a felon. § 4Bl1l.2 (coment, note 2).
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8 4B1. 4(b)(3)(A) provides in part that the offense level is 34
"if the defendant used or possessed the firearm. . . in connection
with a crine of violence or a controlled substance offense, as
defined in 84B1.2(1), . . .." Usry contends that his offense does
not fit the definition of this section, which defines "controlled

substance offense" as "an offense under a federal or state |aw

prohibiting the nmanufacture, inport, export, distribution, or
di spensing of a controlled substance . . . or the possession of a
controlled substance . . . with intent to manufacture, inport,

export, distribute, or dispense.”" 8§ 4Bl1.2(1) (enphasis added).
Since the PSR found hi mto be i n possessi on of net hanphetam ne with
intent to distribute the drug, and the district court followed the
PSR in sentencing him the offense adequately fit the definition
provided in § 4bl1.2(1). Thus, there was no plain error in the

district court's application of the guidelines.

CONCLUSI ON
We find nonerit to any of Usry's contentions. Therefore, the
j udgnent and sentence are

AFFI RVED.
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