IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-60257
Summary Cal endar

BERNA C. PRI NCE
Pl ai ntiff-Appellant,

ver sus

SHI RLEY S. CHATER, COWM SSI ONER
OF SOCI AL SECURI TY,

Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Southern District of M ssissippi
(4:94- CV-69)

January 16, 1996
Bef ore GARWOOD, W ENER and PARKER, Circuit Judges.”’

GARWOOD, Circuit Judge:

Plaintiff-appellant Berna C. Prince (Prince) appeals the
district court’s judgnent affirmng the denial of her claim for
Social Security disability insurance benefits by defendant-
appel I ant Conmm ssioner of Social Security (Conm ssioner).

Facts and Proceedi ngs Bel ow

Prince was thirty-seven years old at the tinme of the

Pursuant to Local Rule 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunstances set forth in Local Rule 47.5. 4.



admnistrative law judge's (ALJ's) decision denying disability
benefits to her. She has a high school educati on and has worked as
a cashier and head bank teller. Prince injured her back while
working in April 1988, and she was assessed as having a fifteen
percent permanent partial inpairnment for Wrker’s Conpensation
purposes. After her injury and shortly before she all eges that she
becane conpl etely disabled, Prince worked two jobs for a total of
seventy to eighty hours a week. |In March 1992, Prince quit one of
her jobs because of the nental stress, followng the advice of a
physi ci an. Her back was treated conservatively wth bracewear
medi cations, and activity restrictions, and she declined the
surgery offered by her physician. She went on tenporary | eave of
absence from her job as head teller on June 15, 1992; the |eave
becane permanent thirty days |ater. She has not been gainfully
enpl oyed since that tine.

Prince filed her application for disability benefits in June
1992. She was represented by counsel at a hearing before an ALJ on
January 6, 1994. The ALJ denied her claim for benefits in a
deci si on dated February 18, 1994. The ALJ concl uded that, although
Prince no |longer could perform her previous jobs as a cashier or
head bank teller, she had the residual functional capacity to
perform sedentary work. The ALJ relied heavily on a letter dated
July 28, 1993, fromPrince’'s treating physician, Dr. Caneron. The
letter stated, inter alia, that Prince (1) had a herniated disc;
(2) could performthe activities of daily living wthout severe

pai n, though she had to quit her job because of the pain associ ated



wth work activities; (3) had not denonstrated any neurol ogical
deficit; (4) was advised by himto remain as active as possi bl e and
continue  worKking; (5) was a candidate for vocati ona
rehabilitation; and (6) could performa sedentary job.

Prince requested a review of the ALJ's denial of benefits by
t he Appeals Council, and she submtted additional evidence of her
disability for its consideration. The additional evidence
consisted of four itens: (1) a letter dated March 15, 1994, from
Dr. Caneron opining that Prince could not perform sedentary work;
(2) aletter dated March 28, 1994, fromDr. N chol son stating that
Prince was currently under his care for treatnent of hypertension
and depression and had previously been treated for gastritis; (3)
a letter dated March 22, 1994, froma teacher of Prince’s daughter
stating that Prince's house showed signs of neglect, that her
daughter’s hair was occasionally in French braids for two weeks at
atinme, and that Prince always was seated in a chair on her visits
to the house; and (4) a letter dated March 23, 1994, fromPrince's
nmot her stating that she and the children had to help Prince with
t he househol d work, that she hel ped Prince with the children, and
that Prince was often in great pain. The Appeals Counci
specifically declined to give weight to Dr. Caneron’s new letter
because he did not give any reason for his change of opinion from
July 1993 to March 1994. Dr. Caneron did not indicate that he had
performed any tests on Prince—or had even seen her (or any nedica
records pertaining to her not previously exam ned)—since his

previ ous opi ni on. After considering the record as whole as it



existed at that tinme (including the new evidence), the Appeals
Council refused to review the ALJ's denial of benefits on June 21,
1994. See 20 C. F.R 88 404.970 (1995). Consequently, the ALJ's
deci sion becane the final decision of the Conm ssioner. See 20
C.F.R 8§ 404.981 (1995).

Prince filed a conpl ai nt seeking judicial reviewof the deni al
of benefits on July 11, 1994, and she filed two notions for renmand.
She subm tted another letter fromDr. Caneron, dated July 18, 1994,
to the district court for its consideration on her appeal and
notions for remand. She also submtted other new evidence to
support her request for remand, including letters fromtwo other
doctors, nedical reports of MRl scanning and epidural bl ocks that
were conpleted in Septenber 1994, and evi dence that she had seen a
vocational rehabilitation counselor in July 1994.

The magi strate judge to whomt he case was assi gned r econmended
uphol di ng t he deci si on of the Conm ssi oner and denyi ng remand. The
district court adopted the report and recomendation of the
magi strate judge in its entirety and affirnmed the denial of
benefits.

Di scussi on

This Court reviews the Conm ssioner’s decision “only to
determ ne whether it is supported by substantial evidence on the
record as a whol e and whet her the [ Comm ssi oner] applied the proper

| egal standard.” G eenspan v. Shalala, 38 F.3d 232, 236 (5th Gr.



1994), cert. denied, 115 S.C. 1984 (1995).! W may not reweigh
the evidence or substitute our judgnent for that of the
Comm ssioner. 1d. Prince alleges that the Conm ssioner’s deci sion
was not supported by substantial evidence and that t he Comm ssi oner
applied an i nproper |legal standard. Alternatively, she urges that
the district court erred in failing to grant a remand based on the
evi dence not considered by the Appeals Council.
| . Det erm nation of Residual Functional Capacity

To qualify for disability benefits, a claimnt nust
denonstrate an “inability to engage in any substantial gainfu
activity by reason of a nedically determ nabl e physical or nental
i npai rment” that can be expected to | ast for at | east one year. 42
US C 8423(d)(1)(A) (1995). An individual is considered di sabl ed
only if her inpairnents are so severe that she is not only unable
to do her previous work but cannot, considering her age, educati on,
and work experience, engage in any other kind of substantial
gai nful enpl oynent that exists in the national econony. 42 U S. C
8§ 423(d)(2)(A) (1995). Once an individual proves that she can no
| onger perform her past relevant work, however, the burden shifts
to the Comm ssioner to prove that there are other jobs existing in
the national econony that she could perform See Fields v. Bowen,

805 F.2d 1168, 1170 (5th Cr. 1986). If the Comm ssioner neets

1

The Suprene Court has explained that “substantial evidence is nore
than a scintilla and I ess than a preponderance. It is of such
rel evance that a reasonable mnd would accept it as adequate to
support a conclusion.” Falco v. Shalala, 27 F.3d 160, 162 (5th
Cir. 1994)(citing Richardson v. Perales, 91 S.C. 1420, 1427, 1428
(1971)).



this burden, then the claimnt nmust show that she cannot perform
the alternate work. Id.

The ALJ found that Prince was unable to perform her past
rel evant work as a cashier and head teller but that she retained
the residual functional capacity to perform the full range of
sedentary worKk. Prince argues that the ALJ's determ nation was
“contrary to the overwhel m ng weight of the |law and evi dence and
not supported by any |aw or evidence.” She also argues that the
ALJ made three nore specific errors: failing to require testinony
by a vocational expert, discounting her subjective conplaints of
pain, and declining to believe the opinion of her treating
physician. This Court finds no reversible error.

A Credibility of Subjective Conplaints of Pain

Pain, in and of itself, can be a disabling condition when it
is “constant, unremtting, and wholly unresponsive to therapeutic
treatnent.” Harrell v. Bowen, 862 F.2d 471, 480 (5th Cr. 1988)
(citations omtted). Prince testified that she suffered pain so
severe that she would be unable to stand nore than two to three
hours or sit nore than one hour a day. She testified that four or
five days a week the pain was so severe that she could not |eave
t he house and needed aid to get out of bed. On the two or three
“good days” a week, Prince testified that she dressed hersel f, took
care of her children, perfornmed I|ight house cleaning, cooked
breakfast and di nner, washed cl ot hes, and wal ked about a mle.

The ALJ found that Prince’s subjective conplaints of pain were

not credible. Prince argues that there was no substanti al evi dence



to support the ALJ' s credibility determ nation.

““IT]he evaluation of a claimant’s subjective synptons is a
task particularly within the province of the ALJ who has had an
opportunity to observe whether the person seens to be disabled.’”
Harrell, 862 F.2d at 480 (citations omtted). The ALJ di scussed
the reasons for finding her clainms of severe pain incredible:
(1) Al though she had had | unbar synptons since April 1988, cl ai mant
continued to work two jobs until March 1992; (2) her physicians
reported the presence of pain in Prince, but they described it as
tolerable; (3) the pain did not preclude the activities of daily
living; (4) Prince s treatnent had been conservative, w thout need
of hospitalizations or frequent energency visits; and (5) Prince
t ook nedi cations which relieved her synptons w thout any recorded
side effects. These, along with the ALJ' s observation of Prince
during the hearing, constitute substantial evidence to support the
concl usi on that her conplaints of pain were exaggerated. 2

B. Vocati onal Expert

Prince next alleges that the ALJ erred by failing to require
testinony by a vocational expert. The testinony of a vocationa
expert is required if a claimant has adverse conditions that are

not taken into account in the nedical-vocational guidelines (the

2

Prince testified that she continues nost of the activities of daily
living only two to three days a week and that the nedications only
relieve “some” of the pain. However, the ALJ was not required to
fully credit Prince’'s testinony, and the other factors set forth
above al so support the ALJ's decision. The fact that Prince’s own
treating physician considered her pain in his July 28, 1993,
opinion that she could perform sedentary work is the strongest
support for the ALJ's deci sion.



Guidelines) set forthin 20 CF. R Part 404, Subpart P, Appendi x 2.
Law er v. Heckler, 761 F.2d 195, 197-98 (5th Cr. 1985); see also
Fields, 805 F.2d at 1170 (the Cuidelines may not be applied to
sol ely non-exertional inpairnment). |If the clainmnt suffers solely
froman exertional inpairnment or if her non-exertional inpairnent
does not significantly affect her residual functional capacity, an
ALJ may rely exclusively on the GQuidelines to determ ne whether
there is work in the national econony that the claimnt can
perform Fraga v. Bowen, 810 F.2d 1296, 1304 (5th Cr. 1987).

In the instant case, the ALJ relied on the Cuidelines, 20
C.F.R 88 404.1569 and 404 Subpart P, Appendix 2, to find that
Prince was not disabl ed. Prince suggests that her severe pain
constitutes a non-exertional limtation that was not considered in
the Cuidelines. Thus, she argues the ALJ erred by failing to
requi re a vocational expert to testify regardi ng her conbi nati on of
exertional and non-exertional |imtations.

Al t hough pain is a non-exertional inpairnment, the ALJ found
that Prince’s subjective clains of pain were credible only to the
extent that they limted her to sedentary work. The ALJ
specifically found that claimant’s testi nony regardi ng pai n was not
credible to the extent all eged and rejected her assertions that her
pain was so frequent and intense as to prevent her from performng
the full range of sedentary work. Because the ALJ found that
Prince’s pain did not affect her residual functional capacity to
perform the full range of sedentary work, no non-exertional

i npai rment exi sted that woul d require the testinony of a vocati onal



expert. Reliance on the CQuidelines was proper.® See Fraga, 810
F.2d at 1304; see also 20 C.F.R § 404.1569a(b) (1995).

C. Substantial Evidence and Wight Gven to Treating
Physi cian’s Opi ni on

After hearing testinony and review ng the nedi cal evidence,
the ALJ found that although Prince suffers froma severe nedica
condi tion, she retains the residual functional capacity to perform
the full range of sedentary work. The nedi cal evidence reveals
that Prince devel oped back problens in 1988. Dr. Caneron began
treating her in April 1991. After an MRl perforned at that tine,
Dr. Cameron continued conservative treatnent and reconmended t hat
Prince remain active and continue working. |In Novenber 1992, Dr.
Caneron reported that Prince was capabl e of clerical/admnistrative
activity. In July 1993, Dr. Caneron opi ned that she woul d not

“be able to perform any job which requires crawing

bendi ng, squatting or clinbing. She should not [ift nore

t han 10 pounds occasionally or 5 pounds frequently. She

should be able to perform nost of her job activities

directly in front of her and should be able to sit
periodically during a work day.”
This assessment of her functional abilities limted her to
sedentary work under 20 C.F.R 88 404.1567(a). Dr. Caneron al so
reported that Prince was able to performactivities of daily living

W t hout severe pain and that she could return to work if she found

“a nore sedentary” job. Dr. Caneron’s opinion constitutes

3

In addition, Prince conplains that she was forced to bear an
i nproper burden of proof. An exam nation of the record does not
indicate that the ALJ erred in dividing the burdens of proof. The
Comm ssioner net the burden of proving that Prince could perform
sedentary work by neans of the Quidelines, and Prince failed to
rebut that proof. See Fields, 805 F.2d at 1169-70.

9



substantial evidence that Prince could performthe full range of
sedentary worKk.

Prince’s Point of Error nunber three states “It was error for
Defendant not to believe treating physician of Plaintiff.”
Al t hough her argunent under this point of error is vague, Prince’s
reply brief conplains that Dr. Caneron’s March 15, 1994, letter
opi nion that she could not perform sedentary work was disregarded
by the Appeals Council. Under this theory, the July 28, 1993,
opi nion that Prince could performsedentary work woul d presumably
be invalidated by Dr. Caneron’s March 15, 1994, opi nion.

This Court has not consi dered whether new evi dence presented
to the Appeals Council but not presented to the ALJ can constitute
grounds for reversing the AL)'s disability determ nation. The
circuits are split on the issue. Five circuits have held that new
evidence presented to the Appeals Council becones part of the
record for review ng whether the ALJ's holding is supported by
substantial evidence. E. g., ODell v. Shalala, 44 F.3d 855, 859
(10th Gr. 1994); Keeton v. Dep’'t of Health and Human Servs., 21
F.3d 1064, 1066-67 (1l1th Cr. 1994); Ramrez v. Shalala, 8 F.3d
1449, 1452 (9th Gr. 1993); Browning v. Sullivan, 958 F.2d 817,
822-23 (8th Cir. 1992); WIkins v. Secretary of Dep’t of Health and
Human Servs., 953 F.2d 93, 96 (4th G r. 1991). Two circuits have
hel d that appellate review for substantial evidence is restricted
to the evidence before the ALJ, without regard to new evidence
submtted to the Appeals Council. E.g., Cotton v. Sullivan, 2 F.3d
692, 695-96 (6th GCr. 1993); Eads v. Secretary of Dep’'t of Health

10



and Human Servs., 983 F.2d 815, 816-18 (7th Gr. 1993). W need
not reach the issue in this case because the result is the sane
whet her Dr. Caneron’s March 15, 1994, letter is considered or not.
If it is not considered, then the evidence provided by himis that
Prince can performsedentary work. |f we do consider Dr. Caneron’s
March 15, 1994, letter, there is still substantial evidence on the
record as a whol e supporting the ALJ's determ nati on.

Dr. Caneron’s March 15, 1994, |etter states that Prince “is
unable to tolerate standing or sitting for periods |ong enough to
all ow even enploynent in a sedentary job. She woul d al so have
great difficulties getting to and from a work place due to
increased pain wth transportation activities.” This later letter
fails to explain—or even suggest —why Dr. Caneron’s opi ni on changed
since July 28, 1993. The March 1994 |etter does not say that the
July 1993 letter is wong or was not intended to nean what it says.
Dr. Caneron does not state in his March 1994 |etter that he has
performed tests on Prince since the previous opinion, nor does he
i ndi cate that he has exam ned her (or nedical records pertainingto
her not previously exam ned) since that date. Though the nedi cal
opinion of a claimant’s treating physician is ordinarily given
great weight, Geenspan, 38 F. 3d at 237, a physician’s unexpl ai ned
and unsupported change of opinion need not be given controlling
weight in the disability determ nation. See Stanley v. Secretary
of Dep’t of Health and Human Servs., 39 F.3d 115, 118 (6th Cr.
1994) . Consequently, the ALJ's determnation is supported by

substanti al evidence when considering the record as a whol e—even

11



if the March 15, 1994, |etter is considered.
1. Rermand

This Court has held that a case nmay be remanded to the
Commi ssioner for consideration of additional evidence if there is
new, material evidence and the cl ai mant can show good cause for the
failure to incorporate such evidence into the record in a prior
pr oceedi ng. Latham v. Shalala, 36 F.3d 482, 483 (5th Gr
1994) (quoting 42 U.S.C. 8§ 405(Q9)). “For new evidence to be
material, there nust exist the ‘reasonable possibility that it
would have changed the outcone of the [ Conm ssioner’s]
determnation.”” 1d. (citation omtted). The evidence nust also
relate to the tine period for which benefits were deni ed, and not
concern evidence of a later-acquired disability or of the
subsequent deterioration of the previously non-disabling condition.
Johnson v. Heckler, 767 F.2d 180, 183 (5th G r. 1985); see Lat ham
36 F.3d at 483 & n. 2.

Prince contends that the district court should have remanded
her case for reconsideration by the Comm ssioner based on
i nformati on obtained after the Appeals Council denied her appeal.
Prince bases her contention on still another letter from Dr.
Caneron dated July 18, 1994, a letter from Dr. Pearson dated
Cctober 17, 1994, hospital records regardi ng epidural bl ocks and an
MRl performed on Prince in Septenber 1994, evidence that she had
attended vocational rehabilitation in July 1994, and a letter from
Dr. Kelly dated October 24, 1994. Prince’s contention is

unconvincing. She fails to show that any of this evidence neets

12



the requirenent that it be both material and that there was good
cause for the failure to incorporate such evidence into the record
in the prior proceeding. See Latham 36 F.3d at 483.

Dr. Caneron’s July 18, 1994, letter states that Prince was
unable to return to work because of the severity of her synptons,
and he opined that Prince was totally disabled “froma standpoint
of return to enploynent.” Dr. Caneron wote a simlar letter,
dated March 15, 1994, which the Appeals Council considered in
making its decision to affirm the denial of benefits. The July
| etter does not indicate that Dr. Canmeron had observed or treated
Prince (or exam ned previously unexam ned records pertaining to
her) after his March letter (or at any tinme after his contradictory
July 28, 1993 letter), and it provides no new nedi cal evi dence, and
does not explain the change in opinion fromthe July 1993 letter.
Therefore, it cannot neet the requirenent that it provide a
reasonabl e possibility that it change the outcone.

The letters from Dr. Pearson and Dr. Kelly do not indicate
that either physician treated Prince during the relevant tine
period or that her reported disability was |likely to have existed
during the relevant tine period. Dr. Pearson’s letter, dated
Oct ober 17, 1994, states that he had treated Prince “for the |ast
few nont hs” for the pain caused by the herniated disc in her | unbar
spi ne. He opined that Prince’s pain and |ow back injury would
interfere with her functioning in a job requiring lifting or
prol onged sitting. He did not indicate that he treated Prince—or
that she was disabled—prior to either the ALJ hearing or the

Appeal s Counci | deci sion. Dr. Pearson’s letter fails to provide

13



a reasonabl e possibility for changi ng the outcone of the disability
determ nation. See Leggett v. Chater, 67 F.3d 558, 567 (5th Cr.
1995) (exam nation after the relevant tine period not basis for
remand when claimant fails to prove that disability was not the
result of the deterioration of a condition that was previously not
di sabl i ng).

Simlarly, Dr. Kelly s letter, dated October 24, 1994, states
that Prince suffered chronic back pain, i nsommi a, hypertension, and
significant depression, and she opines that Prince “is a very
credible candidate for disability benefits.” The letter does not
indicate that Prince was disabled during the relevant tine frane.
If Dr. Kelly was treating Prince for significant depression during
the relevant tinme frane, Prince fails to show good cause for the
failure to put this in the record before the ALJ or the Appeals
Council. If Dr. Kelly was not treating Prince during the rel evant
time frame, then her letter has no reasonable possibility of
changi ng the outcone on renand.*

Finally, neither the records of the epidural block and the MR
performed on Prince in Septenber 1994, nor the evidence that she
had seen a vocational rehabilitation counselor in July 1994,

provi de a reasonabl e possibility for a change in outcone. None of

4

The Appeals Council considered a letter fromDr. N chol son, dated
March 28, 1994, indicating that he was treating Prince for
depressi on and hypertension. Dr. N cholson had prescribed the
Xanax that she was taking on an “as needed” basis at the tinme of
the hearing before the ALJ. As it appears that Dr. N chol son was
treating Prince during the relevant tinme period and that Prince had
her depression under control at the tinme of the ALJ hearing, it is
unlikely that a nontreating physician’s letter has a reasonable
possibility of changi ng the outcone.

14



this evidence shows that Prince is disabled. Presumabl y, the
reports are evidence that she was in severe enough pain to seek to
have the pain blocked by this neans. Although the ALJ relied in
part on Prince’'s failure to seek energency care for pain and her
reliance on conservative nethods of treatnent, this July and
Sept enber 1994 evidence i s not materi al because it occurred outside
of the relevant tine frane. See Johnson, 767 F.2d at 183. The
fact that Prince sought vocational rehabilitationin July 1994 al so
fails to provide a reasonable possibility that the result of her
disability determ nation would be different on renmand.
Concl usi on

For the foregoing reasons the district court’s judgnent in

favor of the Conmm ssioner is

AFFI RVED.
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