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PER CURI AM *

Art hur Loper appeals fromthe district court's denial of his
pro se notion to vacate, set aside or correct his sentence,
pursuant to 28 U S C § 2255. W vacate and remand for
resent enci ng.

Loper was convicted of conspiracy to distribute cocaine, in

violation of 21 U S.C. 88 841(a)(1) and 846. At sentencing, the

Pursuant to Local Rule 47.5, the Court has determ ned that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in Local Rule 47.5. 4.



district court found that one kil ogram of cocaine was attri butable

to Loper, resulting in a base offense |evel of 26. US S G
§ 2D1.1. Wth Loper's crimnal history category of 1, the
gui del i nes sentencing range was 63 to 78 nonths. However, the

district court inposed the enhanced statutory mninmum of 120
mont hs' i nprisonnment and eight years' supervised rel ease. See
US S G 8 5GL.1(b) (requiring a court to inpose the statutorily
requi red m ni num sentence where it is greater than the nmaxi mum of
t he applicabl e gui deline range). The district court inposed the
enhanced statutory m ni numunder the statute based on Loper's prior
drug conviction. 21 U S.C. 841(b)(1)(B). Loper's conviction was
affirmed on direct appeal in an unpublished opinion. United States
v. Loper, No. 93-7292 (5th Gr. Mar. 31, 1994) (unpublished).

Pursuant to 8§ 2255, Loper filed a notion with the district
court to vacate, set aside, or correct his sentence on severa
grounds, all of which are based on the Governnent's failureto file
a notice of enhancenent, as required under 21 U.S.C. § 851(a)(1).1
Wthout holding a hearing or ordering a response from the
Governnent, the district court denied the notion in a one-page
order that did not contain its reasoning. Loper filed a tinely
noti ce of appeal.

We begin by noting that unless the record conclusively shows

1 Loper also argued in his § 2255 notion that his base offense |evel

shoul d be decreased for his role as a mnor participant in the of fense under
US S G § 3Bl1.2(b). Loper does not raise this issue on appeal.
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that a defendant is entitled to no relief, the district court nust
set out its findings of fact and concl usions of |aw when ruling on
a 8§ 2255 notion.? United States v. Edwards, 711 F.2d 633, 633 (5th
Cr. 1983). A statenment of the court's findings of fact and
conclusions of lawis normally "indi spensable to appellate review. "
| d.

The Governnent in this case concedes that because of the
Governnment's failure to conply with 8§ 851(a)(1)'s procedural
requi renents, the district court coul d not enhance Loper's sentence
under the statute based on his prior drug conviction. See United
States v. Steen, 55 F. 3d 1022, 1025 (5th Cr.) ("If the prosecution
fails to conply with 8§ 851's procedural requirenents, a district
court cannot enhance a defendant's sentence."), cert. deni ed,

US __ , 116 S. C. 577, 133 L. Ed. 2d 500 (1995); United States
v. Nol and, 495 F. 2d 529, 533 (5th Cr.) (concluding that the filing
requirenent is "a strict condition of [§ 851(a)(1l)'s] exercise"),
cert. denied, 419 US. 966, 95 S. C. 228, 42 L. Ed. 2d 181
(1974) .3 W agree. Accordi ngly, we conclude that the district

court abused its discretion in denying Loper's 8 2255 notion. See

2 Section 2255 provides in relevant part that "[u]nless the notion and

the files and records of the case concl usively showthat the prisoner is entitled
tonorelief, the court shall . . . grant a pronpt hearing thereon, determni ne the
i ssues and nake findings of fact and conclusions of law with respect thereto."
28 U . S.C. § 2255.

8 We review the adequacy of the Governnent's conpliance with
§ 851(a)(1) de novo, Steen, 55 F.3d at 1025, and the district court's disposition
of a 8 2255 notion for abuse of discretion. United States v. Flores, 981 F. 2d
231, 234 (5th GCr. 1993).
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United States v. Levay, 76 F.3d 671, 674-75 (5th Gr. 1996)
(vacating and remanding for resentencing where the governnent
wthdrewits notice of intent prior to sentencing).

For the foregoing reasons, we VACATE Loper's sentence and

REMAND f or resentencing.



