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PER CURI AM ~

John S. Jordan appeals fromthe district court's denial of his
motion for a wit of habeas corpus pursuant to 28 U S.C. § 2254.

Jordan argues that his attorney denied himthe right to testify

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



during his state court trial for rape.! A defendant in a crinmna
proceedi ng has a fundanental constitutional right totestify inhis

or her own defense. Rock v. Arkansas, 483 U.S. 44, 49-53, 107 S.

. 2704, 2708-10, 97 L. Ed.2d 37 (1987). During an evidentiary
hearing before the district court, Jordan's attorney, Donald
Stei ghner, testified that Jordan wanted to take the stand, but that
he advised against it and Jordan ultimately decided that it would
not be in his best interest to take the stand. Although Jordan,
his wife, and his daughter disputed this testinony, the district
court credited Steighner's testinony that Jordan accepted his
advice not to testify. W will not disturb that determ nation on
appeal . The assessnent of the credibility of the witnesses is
peculiarly within the province of the district court, and will not

be lightly disturbed. See United States v. Casteneda, 951 F. 2d 44,

48 (5th GCr. 1992). Because Steighner's testinony was not
unbel i evabl e, we conclude that the district court did not clearly
err in finding that Jordan accepted his attorney's recommendati on
that he not testify.

Havi ng knowi ngly and voluntarily waived his right to testify,
Jordan wi Il not be heard to conplain on appeal that the trial court
or his defense counsel had to specifically establish in the trial-
court record his know ng and voluntary waiver. Al t hough the

controversy over whether a defendant waived his right to testify

. A nore detailed procedural history may be found in this
Court's earlier decision. See Jordan v. Hargett, 34 F.3d 310 (5th
Cr. 1994), vacated and renmanded, 53 F.3d 94 (5th Gr. 1995).

2



could be easily avoided if counsel would obtain a signed waiver
fromthe defendant or the trial court would procure the defendant's
wai ver on the record, this practice is not currently required in
this circuit.

Jordan also asserts that even if he did waive his
constitutional right to testify, such waiver was not voluntary
because it was based upon his attorney's erroneous |egal advice.

See Jordan v. Hargett, 34 F. 3d 310, 312 (5th Cr. 1994) (waiver of

the right to testify nust be know ng, voluntary, and intelligent).
He asserts that one of the considerations in his decision not to
testify was based on the possibility that a conviction nore than
ten years old woul d be received into evidence. He argues that his
attorney, Steighner was unaware that M ssissippi |aw requires that
"the proponent give[] to the adverse party sufficient advance
witten notice of intent to use such evidence to provide the
adverse party with a fair opportunity to contest the use of such
evidence." Mss. R Evid. 609(b).

Contrary to Jordan's assertion that his consent was not
i nfornmed and vol untary based on St ei ghner's unawar eness of the Rul e
609(b) witten notice requirenent,? a review of the record reveal s

that the conviction was only one of several concerns that pronpted

2 It is obvious that Steighner was aware of the conviction and
that a fair opportunity to contest its use was afforded to Jordan
because Steighner filed a notion in |limne that prevented the
prosecution from introducing evidence of the conviction. The
district court granted the notion in part, but noted that at sone
poi nt the conviction m ght becone rel evant.
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St ei ghner to advi se Jordan agai nst testifying. Steighner testified
during the evidentiary hearing that he was worried if Jordan
testified, "his forcefulness in denying this incident and anyt hi ng
like it in his life would open doors to the prosecution of far-
rangi ng potential for danmage." Specifically, Steighner was
concerned that Jordan mght testify about extraneous offenses or
other mtters that wuld make the conviction adm ssible.
Furt hernore, Jordan wanted to deny pendi ng charges that he nol est ed
hi s granddaught er. St ei ghner was al so concerned that if Jordan
testified, the State would offer his daughter as a rebuttal
W tness. Hi s daughter, the nother of the child he was accused of
mol esting in another county, was a "voracious opponent" of
Jordan's, and would have presented damaging testinony not only
about Jordan's sexual assault of his granddaughter, but al so about
t he sexual nolestation she had suffered at the hands of Jordan

St ei ghner conmuni cated all of these various concerns with Jordan in
advising himnot to testify.

G ven that Steighner offered several valid reasons for his
deci sion to advi se Jordan agai nst testifying, we conclude that the
district court did not err in finding that Jordan's waiver of his
constitutional right to testify was know ng and vol untary.

AFFI RVED.



