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Before Hl GG NBOTHAM DUHE, and EMLIO M GARZA, Circuit Judges.
PER CURI AM !

Appel  ant sued to recover benefits under an accidental death
policy issued to Ethyl Corporation and allegedly covering her
deceased husband who was an Ethyl enpl oyee. The insurer sought
summary judgnent alleging that the clai mwas governed by ERI SA and
t hat Appel |l ant had not exhausted her adm ni strative renedi es under
the Plan. The district court agreed and granted summary judgnent

di sm ssing Appellant’s clains without prejudice. W affirm

Pursuant to Local Rule 47.5, the Court has determned that this
i ni on should not be published and is not precedent except under
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the limted circunstances set forth in Local Rule 47.5. 4.



Appel l ant raised two issues on appeal: |Is ERI SA applicabl e?
If so, is admnistrative exhaustion futile? Wile Appellant |ists
the first issue it is not adequately briefed therefore we do not

consider it. Villanueva v. CNA | nsurance Compani es, 868 F.2d 684,

687 n.5 (5th Cr. 1989). Even if we did consider the argunent, the
facts are undi sputed that the benefit of the policy in question was
extended to enployees by Ethyl Corporation as part of an ERISA
pl an.

Appel | ant contends that exhaustion of adm nistrative renedi es
shoul d be excused as futile principally because the outcone is
certain since, inits letter denying her claim the Appellee stated
its reasons for considering the death not accidental and indicated
it would hold her to a clear and objective evidence standard to
prevail on adm nistrative review. These argunents cannot prevai
in the face of legal precedent in this Grcuit beginning with

Denton v. First National Bank, in which an enpl oyee contended t hat

the enployer’s hostility toward him was such as to neke
adm nistrative renedies futile:

Pursuing his admnistrative renedy after the denial of
benefits would have allowed the trustees to reconsider their
deci sion on Denton’s request. The primary purposes of the
exhaustion requirenment are to: (1) uphold Congress’ desire the
ERI SA trustees be responsible for their actions, not the
federal courts; (2) provide a sufficiently clear record of
admnistrative action if litigation should ensue; and (3)
assure that any judicial review of fiduciary action (or
i naction) is made under the arbitrary and capri ci ous standard,
not de novo. Accordingly, decisions for the trustees are
disturbed only if they are arbitrary and capricious, not on
the basis of what the district court would have done in the
first instance. This is necessary to keep fromturning every
ERI SA action, literally, into a federal case.

The | ogi ¢ behi nd t he exhausti on requirenment was set forth
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in Avsato v. Bernard, 618 F.2d 559 (9th Gr. 1980). The Amato
court required benefit clai mants to exhaust their
adm nistrative renedies prior to seeking federal court review
of a benefit denial. The court based its decision on an
exam nation of the legislative history of ERI SA which clearly
suggested that “Congress intended to grant authority to the
courts to apply the exhaustion doctrine in suits arising under
the act.” Denton. 765 F.2d 1295 (5th Cr. 1985).

The various public policies strongly supporting the exhaustion

requi renent are further stated in Medina v. Anthem Life | nsurance

Co., 983 F.2d 29 (5th Gr. 1993) and in the Eighth Crcuit opinion
in Conley v. Pitney Bowes, 34 F.3d 714 (8th G r. 1994).

Appel l ant conplains that the adm nistrative process |acks
necessary standards and gui delines and that only insurance conpany
personnel will be involved, thereby foreclosing the possibility of
a favorable result. These argunents have been found invalid in
Dent on.

If Denton’s view of exhaustion were to prevail, no
plaintiff who knew how to claim“bitterness or hostility” on
the part of the Plan’s review conmttee could be conpelled to
submt his claimfor admnistrative review of the denial of
benefits prior to filing of a federal lawsuit. Accordingly,
benefit disputes would not only be nore nunerous and nore
often frivolous, but |less defined as a result of this evasion
of the Congressionally mandated adm nistrative process. W
agree with Amato that Congress, in enacting ERI SA, clearly
wanted potenti al plaintiffs to first exhaust their
adm ni strative renedi es before resorting to the federal courts

Anot her inportant facet of the exhaustion requirenent is
that it prevents fiduciaries fromavoiding their duties under
the Plan by insulating all benefit decisions in the protective
mantel of federal judicial review If fiduciaries were to
find their decisions nore closely supervised by an i nterveni ng
federal judiciary, it islikely that they would go to court to
seek instruction by declaratory relief on questions involving
clainms for benefits, rather than deciding those questions
t henmsel ves as Congress intended. By requiring exhaustion of
remedi es, we strike a balance between judicial intervention
and the di scharge of the fiduciary' s duties. Denton, 765 F. 2d
at 1303 and n. 13.



Exhaustion is to be excused only in the nost exceptional

circunstances. Conmmuni cati ons Workers of Anerica v. AT&T, 40 F. 3d

426 (D.C. Crcuit 1994). This is not such a case.

Appel lant’ s state | awcl ains were properly deni ed as preenpted
by ERI SA.

AFFI RVED.



