UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 95-60680
Summary Cal endar

EDWN E. MEEK AND HELEN R MEEK,
Pl ai ntiffs-Appellants,

VERSUS

HOMRD, WEIL, LABOU SSE, FRIEDRICHS, INC., BRADFORD & CO, | NC.,
J.C. BRADFORD & CO., L.P., W HARRY FRAZIER, |11, and
BERNIE L. SMTH, |11

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Northern District of M ssissippi

(3:93- CV-127- B- D)

June 25, 1996

Bef ore REYNALDO G GARZA, KING and EM LIOM GARZA, Crcuit Judges.
PER CURI AM ~

Edw n and Helen Meek ("the Meeks") sued Appell ees, alleging
securities fraud, commodities fraud, and various causes of action

under M ssissippi state | aw. Appell ees noved for sunmary j udgenent

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



on the securities and coomodities fraud clainms. The district court
granted summary judgnent on the securities and comodities fraud
clains, and then dism ssed the remaining state |aw cl ains w t hout
prejudice on the ground that they were not properly before the
court in the absence of any viable federal claim The Meeks appeal
fromthe summary judgnent. For the reasons given bel ow, we AFFI RM
the district court's judgnent.
l.
FACTS

Bernie Smth ("Smth") was an investnent advisor in Oxford,
M ssissippi from1986 to 1993. The Meeks were clients of Smth who
invested a substantial anmount of noney in the securities market
through Smth. Smth also traded securities for a nunber of other
clients. Smth had a second set of clients for whomhe invested in
comodities futures. The Meeks, however, were strictly securities
clients; they never asked Smth to invest their noney in
commodi ties futures.

Appel | ees Howard, Wil , Labouisse, Friedrichs, Inc. ("Howard
Weil"), and J.C. Bradford and Co. ("Bradford") are brokerage firns
that handle transactions in the comodities markets. Appel | ee
Harry Frazier is an investnent advisor in Carksdale, M ssissipp
who allegedly solicited commobdities trading from Smth while
Frazier was working for Howard, Wil and Bradford. Smth traded
comodities through Howard, Weil from 1987 to 1989, and through
Bradford from 1989 to 1993. He entered into a guaranteed
i ntroduci ng broker ("G B") agreenment with Howard, Weil in Apri
1988, which was termnated in March 1989. He then entered into a
G B agreenent with Bradford in March 1989, which was termnated in
January 1993. As a 3B, Smth solicited or accepted orders for the

purchase or sale of comobdities, but did not accept noney for
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Appellees. In addition to soliciting orders fromother investors,
Smth traded in cormmodities for his own accounts with Appell ees.

When Smith | ost |arge suns of his own noney in the conmmodities
mar ket, he covered his | osses by stealing noney fromthe investors
whose securities investnents he handl ed. He liquidated their
i nvestnments without their authority, and used the noney to invest
in the coomodities market on his own account. In June 1993, Smth
pled guilty to five counts of mail fraud, and was sentenced to
forty-two nonths in prison

The Meeks filed this suit against Appellees and Smth,
alleging violations of the Comobdity Exchange Act and the
Securities Exchange Act of 1934, as well as several state |aw
causes of action. Appellees noved for summary judgnent, basically
arguing that they were not liable for Smth's nal feasance because
they neither knew about it nor had anything to do with it. The
district court granted summary judgnent for Appellees on the
Commodi ty Exchange Act and Securities Exchange Act clains, and t hen
di sm ssed the remaining state | aw cl ai ns wi t hout prejudi ce because
there was no viable federal claim The Meeks appeal from the
summary judgnent.

.
DI SCUSSI ON
A
Standard of Revi ew

We review the district court's granting of sunmary judgenent

de novo. Bodenheinmer v. PPG Indus., Inc., 5 F.3d 955, 956 (5th

Cr. 1993). Summary judgnent is appropriate if there is "no
genui ne issue as to any material facts and . . . the noving party
is entitled to judgnent as a matter or |aw" Fed. R Gv. P

56(c). The threshold inquiry, therefore, is whether there are "any
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genui ne factual issues that properly can be resolved only by a
finder of fact because they nay reasonably be resolved in favor of
either party." Anderson v. Liberty Lobby, Inc., 477 U S. 242, 250
(1986). O course, "the substantive laww Il identify which facts
are material ." |d. at 248. Al of the evidence nust be viewed in
the light nost favorable to the notion's opponent. Bodenheiner, 5
F.3d at 956.
B
The Meeks' Commodity Exchange Act d ai ns

The district court did not err in granting sunmary judgnent on
the Meeks' Commodity Exchange Act ("CEA") clainms. The Meeks sued
under the anti-fraud provision of the CEA, which states:

It shall be unlawful (1) for any nenber of a contract
mar ket or for any correspondent, agent or enpl oyee of any
menber, in or in connection with any order to nake, or
the maki ng of, any contract of sale of any commodity

for or on behalf of any other person . . . to cheat or
defraud or attenpt to cheat or defraud such ot her person.

7 US. C 8§ 6b(a). This Court recently discussed the requirenents
for bringing a cause of action under the anti-fraud provision in
Tatum v. Legg Mason Wod Wal ker, Inc., 83 F.3d 121, 122-23 (5th
Cir. 1996)(per curian), a case that involved the sane defendants
and the sanme fraudul ent schene that is the subject of this action.
In Tatum this Court stated:

Aplaintiff establishes a comuodities violationfor fraud
by a commodities broker only if such fraud is perpetrated
"in connection with" an order for the sale of a commodity
on behalf of the plaintiff. Plaintiffs in this case
never i ntended to purchase commodities. Smth |iquidated
their securities investnments to cover his losses in the
comodities market wthout Plaintiffs' know edge or
permssion. Plaintiffs were never parties to an order



for the sale of a conmmodity, and thus they do not satisfy

the "in connection with" requirenment of 8§ 6b(a). Smith's

action my give rise to a comon law claim for

conversion, but Plaintiffs did not thereby state a claim

for relief under the Comopdity Exchange Act. The

district court did not err in granting sumrary judgnent

for Howard Weil and J.C. Bradford on Plaintiffs' clains

under the Commodities Exchange Act.
Id. (internal citations omtted).

Like the plaintiffs in Tatum the Meeks never intended to
purchase commodities, and were never parties to an order for the
sale of a comodity. Therefore, they do not satisfy the "in
connection wth" requirenent of Section 6b(a). Because they do not
satisfy that requirenent, the district court correctly granted
summary judgnent dism ssing their clains under the CEA

C.
The Meeks' Securities Fraud C ains

The district court did not err in granting summary | udgnent
di sm ssing the Meeks' securities fraud clains. The Meeks sought to
hold Appellees vicariously liable for Smth's violations of the
Securities Exchange Act of 1934 and Securities and Exchange
Comm ssion Rule 10b-5. They claimthat Appellees are |iable under
Section 20(a) of the 1934 Act, 15 U. S.C. § 74t(a), which inposes

vicarious liability on "controlling persons,” and under common | aw
respondeat superior and agency theories. Qur reviewof the record
convinces us that summary judgnent was proper because the Meeks
failed to submt any evidence that the Appellees had the power to

control Smth's handling of the Meeks' securities accounts.



The Meeks did not create an issue of material fact as to
whet her Appell ees were |iable under Section 20(a) of the 1934 Act.
Section 20(a) provides—

Every person who, directly or indirectly, controls any

person |iable under any provision of this chapter or of

any rule or regulation thereunder shall also be |iable

jointly and severally with and to the sane extent as such

controlled person is liable, unless the controlling
person acted in good faith and did not directly or
indirectly induce the act or acts constituting the

viol ati on or cause of action.

This Court has not deci ded the exact show ng that a plaintiff nust
make in order to hold a defendant |iable under Section 20(a). See
Abbott v. Equity Goup, Inc., 2 F.3d 613, 619-20 (5th Cr. 1993),
cert. denied, 114 S. C. 1219 (1994). W do not need to decide it
now, however, because we have held that a plaintiff nust at |east
show that the defendant had an ability to control the specific
transaction or activity upon which the primary violation is based.
ld. at 620. In this case, the Meeks failed to present evidence
that Appellees had the power to control Smth's securities
dealings. At best, the evidence arguably shows that Appellees had
i nfluence over Smth's commodities trading; it did not show that
Appel | ees had anything to do with Smth's handling of the Meeks'
securities investnents, or any power to control his handling of
those i nvestnents. Therefore, summary judgnent was proper on their
Section 20(a) claim

The Meeks al so contend that Appellees are liable for Smth's

1934 Act viol ations under comon | aw agency principles, including
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respondeat superior. |In order to recover under agency principles,
the Meeks nust show that Smth acted within the scope of his
authority as an agent in defrauding them Paul F. Newton & Co. V.
Texas Commerce Bank, 630 F.2d 1111, 1119 (5th Gr. 1980). Qur
review of the record | eads us to conclude that the Meeks presented
no evidence that Smth acted within his authority in defraudi ng the
Meeks. At best, the evidence showed that Smth had the authority
to solicit comodities transaction for Appellees. Appel | ees,
however, had no connection with Smth's handling of the Meeks'
securities investnents; their relationship with himwas strictly
limted to commodities tradi ng. Because there was no evi dence t hat
Smth acted within the scope of his authority as Appellee's agent
i n defraudi ng the Meeks, summary judgnent was proper on the Meeks'
1934 Act cl ai ns.
L1l
CONCLUSI ON

Wi |l e we synpat hi ze with t he Meeks' plight—+hey were defrauded
out of a large sum of noney, and the person who defrauded wll
probably be unable to repay them+there is sinply no evidence that
Appel | ees are |iabl e under either the Cormobdity Exchange Act or the
1934 Act for Smth's fraudul ent conduct. Therefore, we AFFIRMthe
judgnent of the district court.

AFF| RMED.



