IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-60691
Summary Cal endar

CHARLES DARREN BARNETT,
Peti ti oner- Appel | ant,
ver sus

RAYMOND ROBERTS, Superintendent,
M ssissippi State Penitentiary,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
USDC No. 4:91-CV-127-D-A

August 6, 1996
Bef ore H G3 NBOTHAM W ENER and BENAVI DES, Circuit Judges.
PER CURI AM *

Charles Darren Barnett, # 67734, appeals the denial of his
petition for a wit of habeas corpus pursuant to 28 U S. C
8§ 2254. Barnett argues that the trial court erred in refusing to
grant his requested jury instruction D-17 on mansl aughter. "In a

non-capital murder case, the failure to give an instruction on a

| esser included of fense does not raise a federal constitutional

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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issue." Valles v. Lynaugh, 835 F.2d 126, 127 (5th Cr. 1988).

Barnett argues that the trial court erred in giving jury
instruction S 3 and in failing to give his requested instruction
D-4 regarding self-defense. The giving of instruction S-3 did

not result in a violation of due process. Sullivan v. Blackburn,

804 F.2d 885, 887 (5th Cr. 1986), cert. denied, 481 U S. 1019

(1987). Barnett nmakes his argunent regarding instruction D4 for
the first tinme on appeal. Barnett has not shown plain error
affecting his substantial rights fromthe trial court's failure

to give this instruction. Douglass v. United States Auto. Ass'n,

79 F.3d 1415, 1429 (5th Cr. 1996) (en banc). Barnett argues
that the state trial court erred in refusing to all ow Janes
Barnett, his brother, testify concerning his know edge of
Barnett's nental retardation, epileptic condition, and taking of
the drug Dilantin, and the effects of such upon his behavior.
There was no error, nuch | ess constitutional error, because under
M ssissippi |aw, self-defense is judged by an objective,

reasonabl e nan st andard. Hart v. State, 637 So.2d 1329, 1339

(Mss. 1994). Barnett argues that the state trial court erred in
refusing to grant requested defense jury instructions D1, D10,
and D-15, and in overruling his notions for judgnent
notw t hstandi ng the verdict and for a newtrial. Barnett did not
rai se these issues in the district court. These argunents nust

al so be reviewed for plain error as they are raised for the first
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time on appeal. See Douglass, 79 F.3d at 1429. There was no

plain error.

AFF| RMED.



