IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-60747
Summary Cal endar

Rl CKY D RHODES
Plaintiff - Appellant

V.

MARVI N RUNYON, Post Master General of
the United States Postal Service

Def endant - Appell ee

Appeal fromthe United States District Court
for the Northern District of M ssissippi
(4:94-CV-125-D- D)

) July 1, 1996
Before KING DUHE, and BARKSDALE, C rcuit Judges.

PER CURI AM *

Ri cky D. Rhodes appeals the district court’s granting of
summary judgnent in favor of Marvin Runyon, Post Master Ceneral
of the United States Postal Service, in Rhodes's Title VII
| awsuit agai nst the Postal Service alleging racial

discrimnation. W affirm

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.
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| . BACKGROUND

During 1991, Rhodes, a black nmale, worked on a tenporary
basis at the U S. Post Ofice in Geenville, Mssissippi. On
April 4, 1992, he received an appointnent for a position as a
part-tine flexible carrier at the Geenville facility. As with
all new enpl oyees, Rhodes was required to undergo a ni nety-day
probationary period during which he was to be trained to perform
the duties of letter carrier. These duties included the delivery
and the “casing,” or sorting, of mail. Enployees are advised at
the begi nning of their enploynent that they are subject to
“separation,” or termnation, at any tinme during the probation
period if they fail to neet the performance standards of the
Post al Servi ce.

Certrude Canpbell, a black female, supervised Rhodes during
his probationary period. Canpbell conducted Rhodes’s thirty-day,
si xty-day, and eighty-day eval uations. Canpbell expected a
carrier to becone proficient in the casing of at |east two routes
during the probationary period. Such proficiency included the
ability to case at |east eighteen letters and eight “flats,” or
magazi ne-si zed pieces of mail, per mnute. Anong the individuals
assigned to train Rhodes during his probationary period were
experienced letter carriers Leon Brown and Elijah Phillips, both

bl ack males. For a short period of tinme after his first



eval uation, Rhodes was assigned to the Crossroads Station where
he was supervised by John Gossi, a white male. According to
Rhodes, Grossi addressed and treated himin a racially derogatory
manner while he was working at the Crossroads Station.

I n Canpbell’s opinion, Rhodes’s perfornmance during the
probationary period was marred by recurrent problens and
unresol ved deficiencies. Anmong other things, Rhodes never
reached the required | evel of proficiency in casing.
Consequent |y, after Rhodes’ s ei ghty-day eval uation, Canpbel
notified the Superintendent of Postal Operations in Geenville
that she felt Rhodes should be term nated. The Superi ntendent
approved her decision and on June 25, 1992, Canpbell issued
Rhodes a |letter of separation

Rhodes filed an adm nistrative conplaint alleging that in
bei ng di scharged he had been discrim nated agai nst on the basis
of race. The Postal Service investigated the conplaint and
Rhodes el ected to receive a final agency decision w thout a
hearing as to his discrimnation claim |In the Postal Service's
final decision, it found no discrimnation in connection with
Rhodes’ s separation. Rhodes appealed this decision to the Ofice
of Federal Operations of the Equal Enploynent Qpportunity
Comm ssion (the “EEOCC’). The EECC found no discrimnation and
Rhodes’ s subsequent request for reconsiderati on was deni ed.

On May 10, 1994, having exhausted his adm nistrative
options, Rhodes brought this action in the United States District
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Court for the Northern District of Mssissippi. After discovery,
the Postal Service noved for summary judgnent and, on Novenber 1
1995, the district court entered an Order granting the notion.

In its Menorandum Opinion, the district court held that Rhodes
failed to establish a prima facie case of discrimnation. 1In
addition, the court held that Rhodes presented insufficient

evi dence tending to prove that the Postal Service's reasons for

di scharging himwere a pretext for discrimnation. Rhodes tinely

appeal ed.

1. ANALYSI S
We review the granting of summary judgnent de novo, applying

the sanme criteria used by the district court in the first

instance. Norman v. Apache Corp., 19 F. 3d 1017, 1021 (5th G

1994); Conkling v. Turner, 18 F.3d 1285, 1295 (5th Cr. 1994).

First, we consult the applicable |law to ascertain the nmateri al

factual issues. King v. Chide, 974 F.2d 653, 655-56 (5th Gr.

1992). W then review the evidence bearing on those issues,
viewing the facts and inferences to be drawn therefromin the

light nost favorable to the nonnoving party. Lenelle v.

Uni versal Mqg. Corp., 18 F.3d 1268, 1272 (5th GCr. 1994); ED C v.

Dawson, 4 F.3d 1303, 1306 (5th Gr. 1993), cert. denied, 114 S

. 2673 (1994). Summary judgnent is proper "if the pleadings,

depositions, answers to interrogatories, and adm ssions on file,



together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law" Fed. R Cv. P
56(c). \Were the evidence is such that a reasonable jury could
return a verdict for the nonnoving party, a dispute about a

material fact is “genuine.” Meadowbriar Hone for Children, Inc.

v. Gunn, 81 F.3d 521, 533 (5th Gr. 1996) (citing Anderson V.

Li berty Lobby, Inc., 477 U S. 242, 248 (1986)); Anburgey V.

Corhart Refractories Corp., Inc., 936 F.2d 805, 809 (5th Cr.

1991). There is no genuine issue for trial, however, if “the
record--taken as a whole--could not lead a rational trier of fact

to find for the nonnoving party.” Davis v. Chevron U S A, Inc.,

14 F. 3d 1082, 1084 (5th Cr. 1994) (citing Mtsushita El ec.

I ndus. Co. v. Zenith Radio Corp., 475 U. S. 574, 587 (1986)).

Because it is unusual to find direct evidence of enploynent
di scrimnation, courts have devised an inferential nethod of
provi ng such discrimnation. Davis, 14 F.3d at 1085. In

McDonnel |l Douglas Corp. v. Geen, the Suprenme Court set forth the

basic order of inferential proof for discrimnation cases brought
under Title VI1. 411 U S 792 (1973). In a Title VII case, as
in any other action in which the plaintiff seeks to enforce
rights under a statute, the plaintiff is required to carry the
initial burden of establishing facts sufficient to warrant

recovery. Arnstrong v. Gty of Dallas, 997 F.2d 62, 65 (5th Cr

1993). In a discharge case, a plaintiff establishes a prim
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facie case of discrimnation by denonstrating that: (1) he is a
menber of a protected group; (2) he was qualified for the job he
hel d; (3) he was discharged; and (4) after his discharge, his
enpl oyer filled the position with a person who is not a nenber of

the protected group. Norris v. Hartmarx Specialty Stores, Inc.,

913 F.2d 253, 254 (5th Cr. 1990).

Once the prima facie case is established, a rebuttable
presunption, or inference, of discrimnation arises. Arnstrong,
997 F.2d at 65 & n. 4. (“Mre recently the [ Suprene] Court has
described this as an inference.”). At this point, under the

burden-shifting framework established in McDonnell Dougl as, the

def endant bears the burden of articulating a legitimate,
nondi scri m natory business reason for the chall enged acti on.

Mayberry v. Vought Aircraft Co., 55 F.3d 1086, 1089 (5th Cr.

1995). If the defendant denonstrates such a reason, the burden
shifts back to the plaintiff to prove by a preponderance of the
evidence that the defendant’s proffered reasons were a pretext

for discrimnation. Texas Dep’'t of Community Affairs v. Burdine,

450 U. S. 248, 253 (1981); Gizzle v. Travelers Health Network,

Inc., 14 F. 3d 261, 267 (5th Gr. 1994). Use of the term
“pretext” in this context does not nean that the Title VII
plaintiff nust show that he was di scharged solely on the basis of
his race, without regard to any all eged deficiencies: “[N o nore

is required to be shown than that race was a "but for’ cause.”
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McDonald v. Santa Fe Trail Transp. Co., 427 U S. 273, 282 (1976).

Summary judgnent is ordinarily “an inappropriate tool for
resol ving clainms of enploynent discrimnation, which involve

nebul ous questions of notivation and intent.” Thornbrough v.

Col unbus and Geenville RR Co., 760 F.2d 633, 640 (5th Cr.

1985). This is because, to defeat a notion for summary judgnent,
the plaintiff need not prove a prinma facie case of
di scrimnation, but nust sinply raise a genuine issue of materi al
fact as to the existence of a prima facie case. 1d. at 641 n.8.
In the instant case, Rhodes clearly net two of the four elenents
of a prima facie case under Title VII--the first and third
el emrents. As a black nman, Rhodes is a nenber of a protected
group; and he was di scharged fromhis postal position.
Nonet hel ess, the district court found that Rhodes failed to
establish a prima facie case because he did not satisfy the
second and fourth elenents. The court determ ned that Rhodes
failed to raise a genuine issue of material fact wwth regard to
whet her he was qualified for the postal job and with regard to
whet her the Postal Service replaced himwith a nonmnority
enpl oyee.
Rhodes maintains that he did establish a prima facie case.
He contends that as to the second el enment there was evi dence that

he woul d have been qualified for the postal position by the end



of his probationary period.! As to the fourth el enent of the
prima facie case, rather than offering evidence, Rhodes argues

that this elenent is unnecessary. Citing Jones v. Wstern

CGeophysical Co., he contends that a plaintiff is not required to

show that he was replaced by a nenber of a nonprotected group:

Al that the plaintiff need do is prove by a
preponderance of the evidence that he was di scharged
fromthe position for which he was qualified “under

ci rcunst ances which give rise to an inference of

unl awful discrimnation.” The underlying purpose of
the fourth elenent in the McDonnell Douglas fornulation
is precisely to establish this unlawful inference of
discrimnation. But proof that the enployer replaced
the fired mnority enployee wwth a nonm nority enpl oyee
is not the only way to create such an inference.

669 F.2d 280, 284 (5th Gr. 1982).

Notwi t hst andi ng the fact that the fourth el enent need not be
specifically addressed in every discrimnation inquiry, we find
that Rhodes failed to establish a prima facie case because he did
not produce evidence giving rise to an inference of unlawful

di scrimnation. WMreover, resolution of the prima facie issue is

. In his appell ate brief, Rhodes supports this assertion by
citing to a statenent that Canpbell nmade during her June 28, 1995
deposition. Speaking of Rhodes’ s casing performance at the tinme of

his thirty-day eval uation, Canpbell stated: “I think that he could
possi bly have [nmet the casing requirenent] on [route] 9 and [route]
13 possibly.” To characterize this statenent as Rhodes does--i.e.,

“Iin [Canmpbell’s] opinion, [Rhodes] would have net the casing
requi renent on these two routes by the end of his probationary

period’--is a bit of a stretch. 1In this regard, we note that the
rai sing of “conclusory allegations,” “unsubstanti ated assertions,”
or “only a scintilla of evidence” is insufficient to show that
there is a genuine issue of material fact. Little v. Liquid Air

Corp., 37 F.3d 1069, 1075 (5th Cr. 1994) (citing Lujan v. Nati onal
Wlidlife Fed' n, 497 U. S. 871-73 (1990), Hopper v. Frank, 16 F. 3d 92
(5th Gr. 1994), and Davis, 14 F.3d at 1086, respectively).
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unnecessary because Rhodes’ s case ultimately stunbles during the

final novenent of the McDonnell Douglas procedural m nuet--the

pretext test. Rhodes failed to present evidence sufficient to
convince a reasonable finder of fact that the Postal Service’'s
proffered reasons for his discharge were pretextual

Assum ng that Rhodes established a prima facie case, the
Postal Service had “the burden of producing evidence that the
adverse enpl oynent actions were taken for a legitinmate,

nondi scrimnatory reason.” St. Mary’'s Honor C&r. v. Hicks, 113

S. Q. 2742, 2747 (1993) (citation and internal quotation marks
omtted). The Postal Service nmet its burden of production by
offering a legitimte reason for the decision to term nate
Rhodes--he did not neasure up to the requirenents of the job.
“[Where, as here, the enployer offers a legitinmate,
nondi scrim natory explanation for the adverse action, the burden
is on the enployee to show that the explanation is nerely a
pretext for discrimnation.” Arnstrong, 997 F.2d at 67. To show
that the proffered explanation was pretextual Rhodes was required
to show that “but for” his race he would not have been

di scharged. Ray v. Tandem Conputers, Inc., 63 F.3d 429, 435 (5th

Cir. 1995); Jackson v. Gty of Killeen, 654 F.2d 1181, 1186 (5th

Cir. 1981) (citing McDonald, 427 U. S. at 282). Rhodes was
required to show that race was a “significant factor” in the

Postal Service’'s decision to discharge him Wl sdorf v. Board of

Conmirs, 857 F.2d 1047, 1052 (5th Gir. 1988) (finding that
9



def endants discrimnated against plaintiff, a female police
officer, on the basis of sex in not selecting her for pronotion).
The ultimate issue is whether there was sufficient evidence for a
reasonabl e finder of fact to conclude that Canpbell’s unfavorable
eval uations of Rhodes were nerely a pretext, and that the true
reason for his dismssal was his race. Gizzle, 14 F.3d at 267.

A review of the record convinces us that no reasonabl e
factfinder could believe that the reasons offered by the Postal
Service were pretexts for discrimnation. Canpbell testified
that she formally eval uated Rhodes three tinmes during his
probationary period. She indicated in her thirty-day eval uation
that, although she was generally pleased with Rhodes’s
performance, “he did not fully neet the expectations of the
position.” Moreover, as his probationary period continued she
found that “he did not subsequently neet those expectations.”
Canmpbel | expl ai ned:

In his 60 and 80-day evaluations | |isted any nunber of

performance deficiencies, including the inability to

case mail at an acceptable rate, the m scasing and

m sdelivery of mail, unsafe parking of his Postal

vehi cl e, parking at unauthorized park points on the

routes he was assigned to deliver, failure to secure

the mail in his vehicle when parking, failure to foll ow

my instructions concerning calling in on tine when he

woul d be unable to deliver his route w thout

assi stance, custoner conplaints concerning his

performance, etc. Those evaluations told M. Rhodes

exactly what was wong with his work and what |

expected of him

In his appellate brief, Rhodes spends a good deal of tine

focusi ng on Canpbell’s evaluation of his casing abilities.
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However, Canpbell’s dissatisfaction with Rhodes’s casing
performance was nerely one aspect of her overall inpression that
he was “not the sort of individual we would want as a pernmanent
enpl oyee.” Canpbell testified: “[T]he failure to case mail at
an acceptable rate was only one of the problens | had with his
wor k. The remai ni ng probl ens nentioned above, especially his
failure to follow ny instructions, would have been nore than
enough to justify his separation.”

Furthernore, perhaps the fact nost fatal to Rhodes’s attenpt
to show that the reasons proffered by the Postal Service were
pretextual is the fact that it was Canpbell who decided to
term nate Rhodes.? Canpbell is a black wonan. She was Rhodes’s
supervi sor and she testified that the decision to discharge
Rhodes was entirely her own. It is particularly difficult to
show raci al ani nus when both parties are nenbers of the sane

race. See Farias v. Bexar County Bd. of Trustees for Mental

Health and Mental Retardation Servs., 925 F. 2d 866, 879 (5th

Cr.), cert. denied, 502 U S 866 (1991). W were faced with a

simlar scenario in Farias, where a plaintiff of Hi spanic descent

all eged that the defendant trustees voted not to renew his

2 In attenpting to showthat the reasons articul ated by the
Postal Service for his discharge were a pretext for discrimnation,
Rhodes al |l eges that John G ossi used racially derogatory | anguage
i n addressing himand discrimnated against himin job assignnents
at the Crossroads Station. Even accepting Rhodes’ s all egations as
true for purposes of reviewing this sunmary judgnent, this argunent
is unavailing. It is uncontested on appeal that the decision to
di scharge Rhodes was Canpbel |’ s.
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contract on the basis of his national origin. 1d. In Farias, we
held that the district court’s finding of no discrimnation was
not clearly erroneous because one of the three defendants, three
ot her trustees who voted not to renew the plaintiff’s contract,
and the person who replaced the plaintiff, were all of H spanic
ancestry. |d. at 878-79. Simlarly, in the case at bar, the

evi dence before us denonstrates that Canpbell did not consider
Rhodes’s race in determning to discharge himduring the course
of his probationary peri od.

We conclude that there is insufficient evidence that but for
Rhodes’ s race he woul d not have been term nated by the Postal
Service. Rhodes cannot prevail on his Title VII claimbecause
the record, taken as a whole, could not |ead a reasonable finder
of fact to find that the Postal Service s articul ated reasons for

di schargi ng hi mwere pretextual

I11. CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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