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Before Hl GG NBOTHAM DUHE, and EMLIO M GARZA, Circuit Judges.
PER CURI AM !

This diversity case decided on cross notions for summary
judgnent presents the issue whether, under Texas law, the
incontestability clause of a life insurance policy precludes the
i ssuing insurer fromcontesting that the policy was void ab initio.
The district court held that it did and we affirm

The facts are uncontested. Dr. Berryman, the insured,

obtained from Appellant a termlife policy on his own life. He

IPursuant to Local Rule 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



subsequently nmade another person the owner of the policy.
Thereafter, he applied to convert it to a universal life policy.
The Appellant did so. The wuniversal life policy contains an
incontestability clause. Both parties agree that when he requested
the change fromtermlife to universal life, Dr. Berryman | acked
the legal authority to do so because he was no | onger the owner of
the policy. Appellant argued to the district court, and does so
here, that because the universal life policy was void ab initio,
the incontestability clause has no effect; the policy was never “in
force”. The clause reads:

This policy will be incontestable after it has

been in force during the lifetime of the

Insured for 2 years fromits date of issue,

except as to any provision for benefits in

case of total disability. But, any nmateri al

statenents nmade in an application for an

optional increase in Specified Anmobunt or in

any application for reinstatenent wll be

incontestable only after the increase or

reinstatenment has been in force during the

lifetime of the Insured for 2 years fromthe

date it took effect.

The district court concluded, correctly we think, that the | aw

of Texas precluded Appellant’s argunent. In so holding the court

relied primarily upon Central States Life Ins. Co. v. Byrnes, 375

S.W2d 330 (Tex. Civ. App., 1964 ) NRE ; Kansas Life Ins. Co. v.

Truscott, 124 Tex. 409, 78 S.W2d 584 (1935); and Trevino v.

Anerican Nat. Ins. Co., 168 S.W 2d 656 (Tex Com App. 1943).

Wil e these cases do not involve the precise facts and issue of



this case, we agree wth the district court that these cases
correctly state the |aw of Texas on the subject. Their rationa
and result appear consistant wth the rule in the majority of

jurisdictions. See, Keaten v. Paul Revere Life Ins. Co., 648 F. 2d

299 (5th Cr. 1981). The district court correctly applied that |aw
to the facts of this case.

AFFI RVED.



