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PER CURIAM:*

The appellant, Eric Agramonte, asks this Court to reverse the district court’s exclusion of an

expert witness for failure to comply with the court’s Rule 16(b) scheduling order in this action

brought against the United States under the Federal Tort Claims Act.  Further, Agramonte requests

that we reverse the court’s grant of summary judgment for the defendant.   For the reasons that
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follow, we AFFIRM.

We review an order striking an untimely witness designation and precluding testimony from

that witness for abuse of discretion.1  Orders granting summary judgment are reviewed de novo.2

We have clearly defined the factors to be considered in evaluating whether testimony should

be stricken for failure to comply with a district court’s order regarding witness identification.3  The

order of the district court in this case reflects a careful consideration of these factors and a sound

decision.  Because we find no abuse of discretion, the district court’s order excluding the plaintiff’s

expert witness is affirmed.

Under the Federal Tort Claims Act, liability for medical malpractice is controlled by state law.4

Texas tort law “places the burden of proof on the plaintiff to establish by expert testimony that  the

act or omission of the defendant physician fell below the appropriate standard of care and was

negligent”.5  Thus, under Texas law, Agramonte cannot prevail in this action absent expert testimony.

Because such testimony was properly excluded, summary judgement was appropriate.

AFFIRMED.


