IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-10616

ANDRE ANTHONY LEW S
Peti ti oner- Appel | ant,

ver sus

GARY L. JOHNSON, DI RECTOR, TEXAS DEPARTMENT OF CRI M NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON

Respondent - Appel | ee,

Appeal from t-he- L-Jni-t e-d -St-at-es- D| strict Court
for the Northern District of Texas
(93- CV-0329- Q)
‘September 13, 2000

Before KING Chief Judge and DAVIS and WENER, Ci rcuit Judges.
W ENER, Circuit Judge:”’

Petiti oner-Appel |l ant Andre Ant hony Lewi s appeal s the district
court’s denial of his petition for habeas corpus filed pursuant to
28 U S.C. § 2254. This case is before us on a certificate of

probabl e cause (CPC). Lews puts forward thirteen clains, the

three nost substantial of which are that (1) he is entitled to an

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



evidentiary hearing, (2) he received ineffective assistance of
counsel, and (3) the state know ngly introduced fal se testinony.
Qur principal focus wll be on those three, but we shal
nevertheless identify and briefly address all thirteen clains.

|. Facts and Proceedi ngs

Andre Anthony Lewis was convicted of capital nmurder in the
course of robbing a conveni ence store in Carrollton, Texas. He was
aided in the robbery by two other nen, including his uncle, Wllie
Charles Berry. During the robbery, the murder victim WMatt MKay,
innocently entered the store as a potential custoner and was
imedi ately ordered by Lewis to lie on the floor (presumably so
that he would not be able to identify the robbers). When the
frightened and confused McKay hesitatingly failed to respond, Lew s
shot himin the abdonen, then punched him and kicked him three
tinmes as he lay on the floor. Lewis and one of his cohorts then
conpleted the robbery and left in a get-away car driven by Berry.
The events of the robbery were captured on vi deotape by the store’s
security canera and were also witnessed by the store clerk and a
nunber of customners.

Lews was not arrested until nore than six nonths |ater and
then as a result of statenents nmade by Berry, who at the tine was
incarcerated on an unrelated charge. Lewis was tried on capita
mur der charges, found guilty, and sentenced to death. He appeal ed
this conviction to the Texas Court of Crimnal Appeals, which

affirmed his conviction and sentence. Rehearing was denied. The



United States Suprenme Court denied a petition for a wit of
certiorari. Lews then filed a state habeas petition which the
state court denied the next day. Approximately one nonth |ater,
the Texas Court of Crim nal Appeals issued an order denying Lewis’s
habeas application. He then filed a petition for a wit of habeas
corpus in federal district court and sought a stay of execution
pendi ng his application for collateral relief. The district court
granted his notion for stay of execution but subsequently denied
hi s habeas petition, based |largely on the recomendati ons of the
magi strate judge. The district court granted CPC, and this appeal
fol | oned.
1. Analysis

A.  Standard of Review

Lews filed his petition for habeas relief in the district
court in 1993, before the passage of the Antiterrorism and
Ef fective Death Penalty Act (“AEDPA’).! Consequently, this claim
is reviewed under our pre-AEDPA standard of review, pursuant to
whi ch we review “the district court’s determ nations of | aw de novo
and its findings of fact for clear error.”?2 “[We presune all
state court findings of fact to be correct in the absence of clear
and convi ncing evidence” to the contrary.?

B. Entitlenment to a full and fair evidentiary hearing

128 U S.C § 2254,
2 Venegas v. Henman, 126 F.3d 760, 761 (5th Gr. 1997).

® Wllianms v. Scott, 35 F.3d 159, 161 (5th Gr. 1994).
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Lews clains that in the state and federal habeas courts he
was deni ed the due process guaranteed to hi munder the Fourteenth
Amendnent. He argues that this deprivation resulted fromhis being
accorded only insufficient “paper hearings.” Lews clains that the
district court’s findings quoted extensively fromthe findings of
the state habeas court which, Lewis contends, were witten by the
state prosecutors and nerely rubber-stanped by the state habeas
court the day after the habeas petition was filed. He further
asserts that, as the state habeas judge was not the trial judge and
t he habeas petition involved several credibility issues and ot her
factual questions, the habeas judge shoul d not only have taken nore
time but should have held “live” hearings on these issues. Lews

t hus advances that these hearings were not “full and fair,” so the
district court should not have deferred to the state court’s
findings of fact.

“A federal habeas court nust allow discovery and an
evidentiary hearing only where a factual dispute, if resolved in
the petitioner’s favor, would entitle himto relief and the state
has not afforded the petitioner a full and fair evidentiary
hearing.”* Thus Lewis nust show not only that he was not accorded
a full and fair opportunity to have his factual disputes

adj udi cated but also that he was prejudiced by that deprivation.

He fails on both counts.

4 Ward v. Wiitley, 21 F. 3d 1355, 1367 (5th Gr. 1994).
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Al t hough Lewis is able to point to sone areas where the facts
m ght be in doubt, he fails to denonstrate that he has not been
afforded a full and fair hearing. H's strongest contention is that
the state habeas judge was not the state trial judge and thus was
not in a position to nmake infornmed decisions on such questions as
wtness credibility. This is admttedly an inportant factor in
determ ning whether a paper hearing is sufficient, yet it “is but
one factor to consider.”® W nust decide, on a case-by-case basi s,
whether in light of all the circunstances the defendant received a
full and fair opportunity to have his factual disputes wei ghed on
stat e habeas review.®

Lew s provi des at best weak evidence of factual errors by the
trial court, largely in the formof unsworn, unsigned affidavits or
statenents of experts who appeared only after the trial. Lew s
al so offers no convincing proof that the state habeas judge, even
if convinced of the reliability of the “evidence” presented by
Lew s, would have found the shooting to have been the result of
inpulse or that it was anything less than deliberate and
specifically intended. As the entire crinme was captured on
vi deot ape, the state habeas judge was reasonably unpersuaded by
Lews’s “proof.” I rrespective of whether the judge actually
watched the tape or nerely reviewed the state’'s detailed

description of the events captured on it, none contest that the

> See Perillo v. Johnson, 79 F.3d 441, 447 (5th Cr. 1996).

6 See id.



state accurately described the incident. The judge was thus
undoubt edly aware that Lewi s ai ned t he gun, cocked the hammer, shot
the victim kicked and punched him and then calmy turned back to
conplete the robbery, which the shooting had interrupted. The
district court did not err in granting deference to the state’s
findings of fact.

As for prejudice, Lewis has also failed to show that if the
factual disputes he alleges had been resolved in his favor, the
result at either phase of the trial would likely have been
different. As we denonstrate in subsequent parts of this opinion,
Lew s cannot show that the jury, in either the guilt or puni shnment
phase, would have reached a different verdict even if the jurors
had concluded that his factual assertions are true. We cannot
stress enough how clearly the videotape of the crine, as
corroborated by eyewi tness testinony, disproves Lew s’s contention
that he lacked the requisite nental state to commt capital nurder
or that his actions were involuntary. Neither could he expect to
di ssuade the jurors with mtigating evidence when they saw for
thenselves the way that he calmy and deliberately conducted
hi msel f t hroughout the course of the robbery and the nurder, and
the way that he exhibited no renorse after the shooting. W reject
Lewis’s claim that he is entitled to a full-blow, *“live”

evidentiary hearing and to discovery.



C. Ineffective Assistance of Counsel

Lew s clains that his Sixth Anmendnent rights were viol ated by
the ineffective assistance provided by his counsel at both the
gui It and puni shnent phases of his trial. Specifically, he alleges
that his counsel failed to investigate and thus to introduce
evidence of his alleged abusive childhood and exposure to |ead
poi soni ng. Lewws insists that such evidence would have
denonstrated to the jury that he shot the victimas the result of
an i npul sive reaction and not with specific intent to do so, or at
| east cast reasonabl e doubt on the issue. Lew s also argues that
this evidence woul d have had a mtigating effect that in turn would
have influenced the jury not to i npose a sentence of death.

To prevail on a claimof ineffective assistance of counsel, a
habeas petitioner nust show that “counsel’s performance was
deficient” and that “the deficient performance prejudiced the
defense.”’” This test is disjunctive, so failure to succeed on
either prong is fatal to a petitioner’s claim?

1. Performance of Counsel: Cause.

To prove that counsel’s performance was deficient, petitioner

must show that it “fell below an objective standard of

reasonabl eness.”® In addressing this claim our scrutiny “nust be

7 Strickland v. Washi ngton, 466 U.S. 668, 687, 104 S. C
2052, 2064 (1984).

8 See id.

°1d. at 688.



highly deferential:...A fair assessnent of attorney performance
requires that every effort be nmade to elimnate the distorting
ef fects of hindsight, to reconstruct the circunstances of counsel’s
chal | enged conduct, and to evaluate the conduct from counsel’s
perspective at the tinme.”® There is “a strong presunption that
counsel’s conduct falls within the wde range of reasonable
prof essi onal assistance.”! W also nust keep in mnd that “[t] he
central purpose in exam ning any clai mof ineffective assi stance of
counsel is to ensure that the defendant was accorded due process,
‘not to grade counsel's performance.’ ”?!?

Lews contends that counsel’s performance was reversibly
deficient because of failure to put on psychiatric evidence at the
guilt or punishnent phase of the trial. Specifically, Lews
alleges that he has “frontal |obe syndrone,” a condition, he
insists, that affects one’s judgnent, notor skills, and ability to
control inpulse. Lewis urges that if the jury had been aware of
this condition, they could have concluded that his shooting of the
victim was the result of an inpulse reaction and was not a
del i berate, intentional act.

Def ense counsel was not |ikely aware of any such nental health

deficiency, for Lew s neither so infornmed counsel nor exhibited any

0 1d. at 688.
1 1d. at 689.

12 Bouchillon v. Collins, 907 F.2d 589, 594 (5th Cr. 1990)
(quoting Strickland, 668 U S. at 697).
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signs or synptons of it during the videotaping of the robbery. On
the contrary, Lew s conducted hinself in a cool, collected manner
t hroughout the entirety of the ten-m nute robbery, including the
final mnutes following the shooting. In fact, as custoners
entered the store, Lewis even played the role of store clerk,
operating the register, making change on a gasoline purchase,
selling cigarettes, and providing directions to a nearby hotel
The vi deotape clearly refutes any contention that Lew s’s actions
during the shooting denonstrated an involuntary reflex action or
anyt hing el se that shoul d have al erted counsel to a positive nental
or neurol ogi cal problem

Nothing in these facts would pronpt reasonable counsel to
wonder about Lewis’s nental or neurol ogical condition, nuch |ess
suspect that he suffers from sone sort of defect rendering him
unable to control his inpulses. Even if sonme |awers m ght
routinely initiate inquiries into their capital nurder clients’
psychol ogi cal and physi ol ogi cal states, we cannot say that in every
capital case counsel is professionally obligated to investigate for
the possibility of psychol ogi cal or neurol ogical deficiencies of
his client absent sonme reason to suspect that the client “suffered
froma nental defect at the tine of the offense or trial.”*® More
inportantly in this case, counsel could have reasonably assuned

that the jury woul d not have been swayed by such an argunent after

13 Barnard v. Johnson, 958 F.2d 634, 642 (5th Cr. 1992).
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W t nessing Lewi s’ s perfornmance during the robbery and shooting, and
m ght even have reacted by way of backl ash agai nst such tactics.
Lewi s al so contends that counsel’s assistance was ineffective
in failing to put on mtigating evidence of his abusive chil dhood
and nental defects caused by | ead exposure. At the tinme of Lews’s
trial, evidence of such abuse was not adm ssible relative to
Texas’ s special issues at the puni shnent phase.!* And counsel did
put on mtigating evidence intended to humanize Lew s: Hi s
grandnother testified that he was renorseful after killing the
victim but answered in the negative when asked if she had ever
seen Lewis’s father beat him Lew s’s grandnother did testify that
he was negl ected by his father, suffered bruises, was often afraid
to go hone, and had a general ly unhappy chil dhood. Even though the
grandnot her subsequently signed an affidavit in which she avers
that Lewis’s father was a brutal man who regularly beat his
children, ¥ neither she nor Lewi s has of fered an expl anati on for her
failure to testify about these matters at trial. Thus it cannot be
said that Lewis’s counsel failed to adduce this evidence, only that

the witness failed to provide it.

4 Lewis was found guilty on June 2, 1987, well prior to the
Suprene Court’s decision in Penry v. Lynaugh, 492 U S. 302, 109
S.C. 2934 (1989) which set forth the current rule all ow ng
evi dence of abuse at the punishnent phase of a capital trial.

15 gpecifically, the affidavit alleges that Odell Lew s
(Lewis’s father) once beat Lewis in the face wwth a piece of
firewood, and that making his children strip naked, he would tie
themup and whip their private parts with switches or extension
cords.

10



A trial counsel’s “strategic choices nmade after thorough
investigation of the law and facts relevant to plausible options”
are to be reviewed wth great deference and, in fact, are
“virtually unchall engeabl e.”15 Counsel did put on mtigating
evi dence but either chose, for tactical reasons, not to put forward
the argunent regarding Lewis’'s |ead exposure or was excusably
unawar e of the exposure and its alleged effect on Lewis. As such,
this “failure” to put on evidence cannot be construed as
i neffective assistance of counsel.

2. Prejudice

But even if we assune arquendo that Lewis’s attorneys failed
to provide effective | egal assistance, we woul d concl ude that Lew s
was not prejudiced. To prove that his defense has been prejudi ced
by the deficiencies of counsels’ performance, Lewi s nust show t hat
“there is a reasonable probability that, but for counsel’s
unpr of essional errors, the result of the proceedi ng woul d have been
different. A reasonable probability is a probability sufficient to
under m ne confidence in the outcone.”! Wth regard to the all eged
errors of counsel at the sentencing phase, we ask “whether thereis
a reasonabl e probability that, absent the errors, the sentencer —

i ncluding an appellate court, to the extent that it independently

16 | d. at 690-91, 2066.
17 Strickland, 668 U. S. at 694.
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rewei ghs the evidence —woul d have concl uded that the bal ance of
aggravating and mtigating circunstances did not warrant death.”18

Lew s clains, as noted above, that the evidence his counsel
shoul d have adduced would have shown that the killing was the
result of an inpul se reaction and thereby soften the sentinents of
the jurors toward him Lew s has not proven, however, that the
evi dence of his abusive chil dhood or his exposure to | ead poi soni ng
woul d have had this psychol ogical or neurological effect and,
nor eover, he has not shown that this evidence woul d have di ssuaded
the jury from sentencing himto death. As observed earlier, the
jury actually watched the crine play out, presumably weighing
Lew s’ s behavi or throughout, and deciding first-hand whether his
action in shooting the victimwas a deliberate and i ntentional act
or nmerely an involuntary reflexive one. Testinony of an abusive
chil dhood or exposure to lead is unlikely to have convinced the
jurors that the shooting was an inpul se reaction when they could
see quite clearly for thensel ves that Lewi s cooly turned aside from
hi s robbi ng and deli berately cocked the gun and pulled the trigger.
They al so saw that rather than reacting as one whose unintended
reflex had produced the fatal wounding of another, Lewis further
assaulted the victimas he lay on the floor then returned to his
| arcenous pursuit with equal equanimty.

Li kewi se, the jury was not |likely to have bought Lew s’s claim

of renorse for his actions or to have their feelings “softened”

8 1d. at 695.
12



toward himafter they watched himkick and punch the victimwhile
he withed on the floor with a bullet wound in his abdonmen, then
proceed to play-act the storekeeper role as he conpleted the
r obbery. The jurors were also aware that, after conpleting the
i nstant robbery, Lews and his cohorts went to a pool hall and
drank beer, and that less than a nonth after the instant robbery,
Lew s proceeded to rob another store. These are hardly the actions
of a man overcone with renorse for an unintentional, involuntary
killing. In light of Lews's behavior in both the imredi ate and
ext ended wake of the shooting, synpathy for Lewis would not be the
expected enotion of the jurors. Quite sinply, Lew s has not shown
that “there is a reasonable probability that, but for counsel’s
unpr of essional errors, the result of the proceedi ng woul d have been
different.”?
D. Alleged False Testinony of Wllie Berry

Lew s alleges that the prosecution know ngly introduced and
relied on the false testinony of his wuncle, WIllie Berry,
specifically Berry's denial that he nade a “deal” wth the
prosecution in return for his testinony against Lews, thereby
denyi ng Lewi s of due process. The state habeas court nmade fi ndi ngs
of fact which, in relevant part, stated unequivocally that no deal
exi sted between the State and Berry at the tine of his testinony,
only that — as Berry hinself testified — the prosecution

indicated that it would take into consideration any truthful

19 1d. at 695.
13



testinony Berry gave in cooperation with the State when consi dering
t he charges against him

In review ng pre- AEDPA capital cases, we presune “state court
findings of fact to be correct in the absence of clear and
convincing evidence” to the contrary.? In light of Berry’'s
testinony, the prosecution’s affidavits, and the indi sputable fact
that the charges agai nst Berry were not dism ssed until two nonths
after he testified against Lewis, we are convinced that Lew s has
failed to produce such clear and convincing evidence.
Consequently, the evidence put forth by Lewis purporting to prove
t he exi stence of a deal and to showthat Berry' s contrary testinony
was false is not sufficient to render the state habeas court’s
reliance on these findings of fact unreliable or to convince us
that a m stake has been nade. 2!
E. O her dains

1. Special Issues, as Interpreted and Applied in this Case, Are
Unconstitutionally Vague

Lew s contends that the two Texas special sentencing issues,
as instructed to the jury, were unconstitutionally vague because

the jurors were not furnished clear neanings of the core terns

20 Wllianms, 35 F.3d at 161

2l Lewi s’s nain evidence is an unsigned, unsworn statenent
by Berry attached to the affidavit of Joseph D. Ward, a Capital
Defense I nvestigator for the Texas Resource Center; that docunent
specifies that Berry refused to sign an affidavit swearing that
he received a deal from prosecutors prior to his trial testinony.
Lew s also offered two unverified nmenoranda fromthe prosecutor’s
office which, on their faces, do not show that a deal had been
made prior to Berry’'s testinony.

14



“del i berately” and “probability.” This issue has been di sposed of
both by the Suprenme Court and by this court on nunerous occasi ons.
The Suprene Court has held that factors for sentencing are
sufficiently clear if each factor has sone “common-sense core of
neani ng...that crimnal juries shoul d be capabl e of under st andi ng” %2
and has held specifically that the wording of the Texas specia
i ssues neet this standard.?® |In addition, we have addressed and
rejected conplaints asserting vagueness of specific words and
phrases in the special issues, including the terns “deliberately”
and “probability.”? The magistrate judge correctly reached these
conclusions and we thus affirmthe order of the district court,
adopting his Findings, Conclusions, and Recommendati on.
2. I nclusion of a Mentally Disabled Juror at the Guilt Phase
Lews alleges that his rights to a fair trial under the Sixth
and Fourteenth Anendnents were violated by the inclusion of a
mentally disabled juror at the guilt phase of his trial. He seeks
a new evidentiary hearing, contending that the hearing held on this
guestion was not “full and fair.”2 Juror Nunber 7, Herbert My,

suffered a nental breakdown between the guilt and puni shnent phases

22 Tuilaepa v. California, 512 U S. 967, 973, 114 S. C
2630, 2636 (1994) (citing Jurek v. Texas, 428 U. S. 262, 279, 96
S.C. 2950, 2959 (1976) (Wiite, J., concurring in judgnent)).

2 See Jurek, 428 U.S. at 279.
24 See Whods v. Johnson, 75 F.3d 1017, 1034 (5th Cir. 1996).

%5 See Townsend v. Sain, 372 U. S. 293, 313, 83 S. . 745,
757 (1963); Perillo, 79 F.3d at 447.
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of the trial and was excused fromthe puni shnent phase, which was
conducted with the remaining el even jurors w thout objection from
Lewws. A hearing was held before comencenent of the puni shnent
phase to ascertain whether May was fit to continue serving as a
juror for the remai nder of the proceedi ngs and to determ ne whet her
his inclusion in the guilt phase had tainted those proceedings.
After exam ning the evidence, especially the testinony of Dr. Ciff
Cornette, an expert introduced by the State who had exam ned My,
the court determ ned that although May coul d not continue to serve
as a juror, he had exhibited no clear signs of nental disability
prior to his breakdown which occurred after the verdict of guilty.
Lews now proffers “evidence,” in the form of a conversation of
counsel with May's widow, to the effect that My had in fact
exhibited such signs earlier in the trial. It is wunlikely,
however, that even if such evi dence had been adduced, it woul d have
overcone the diagnosis of the psychiatrist that May had suffered
only a “brief reactive psychosis” and had no prior nental
disability. The statenents of counsel regarding an alleged
conversation with Mwy’'s widow are insufficient to constitute
“substantial new evidence.”? Lewis has not shown that his rights
to a full and fair hearing on this issue were violated.? W thus
affirmthe district court’s order adopting the magistrate judge’'s

Fi ndi ngs, Concl usi ons, and Recommendati on.

26 Townsend, 372 U.S. at 313.
27 See i d.
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3. The Batson C aim
Lew s al | eges that the prosecution used its perenptory strikes
in aracially discrimnatory manner, in violation of defendant’s

Fourteenth Anendnent rights as set forth in Batson v. Kentucky.?®

W have considered this position in light of the briefs and
pertinent portions of the record. Considering the race-neutra
expl anations offered by the prosecution for its challenges and the
voire dire record, the magi strate judge correctly found that Lew s
failed to show that there was clear and convincing evidence
disproving the trial court’s findings. Finding noreversible error
of fact or law, we agree with the district court’s disposition of
this claim for essentially the reasons stated in the magistrate

j udge’ s Fi ndi ngs, Conclusions, and Recommendati on.

4. Puni shnent Phase Decisionnmakers Acted wth a Racially
Di scrimnatory Purpose

Lews alleges that the jury acted wth a racially
di scrimnatory purpose in sentencing himto death. He bases this
claim on statistical data and anecdotal evidence published in a
newspaper article sone eighteen nonths prior to the trial. He has
proffered no discrete evidence, however, to show that these jurors
or this prosecutor acted with racial aninmus. W have considered
this claimin light of the briefs and pertinent portions of the

record. Having done so, we find no reversible error and affirmthe

2476 U.S. 79, 106 S.Ct. 1712 (1986).
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district court’s disposition of the claim for essentially the
reasons stated in the magi strate judge’s Fi ndi ngs, Concl usions, and
Recommendati on. Specifically, the magi strate judge properly found
that Lewis has failed to denonstrate by credible evidence, as is
necessary to show a constitutional violation, that the particular
deci sionmakers or the prosecution acted with a discrimnatory

purpose in this case.
5. Presentation of False and M sl eadi ng Testinony by the State

Lew s clains that the prosecutionintentionally introduced and
secured fal se testinony agai nst him Specifically, he alleges that
Wllie Berry falsely testified during the punishnent phase that
Lew s had participated in a previous robbery in Mesquite, Texas,
testinony that Lewis clains Berry has since recanted. According to
Lew s, the testinony was given in response to pressure asserted by
the prosecution. Lewis also clains that the prosecution secured
the testinony of an inposter playing the role of “Kenneth
Ni chols.”2® Qur consideration of these clains in light of the
briefs and pertinent portions of the record | eads us i nescapably to
conclude that neither the record nor the putative new evidence
proffered by Lewi s supports these clains. The magi strate judge

correctly found that the unsigned, un-notarized “affidavit” of

2 | n support of this claim Lewis offers only an unsworn,
unsigned affidavit of fact fromWIlie Berry, and Lew s’s
counsel s’ report of a purported conversation with the “real”
Kenneth N chols, who clainms never to have testified at Lewis’'s
trial.

18



Berry is insufficient to outwei gh the presuned veracity of Berry’s
sworn testinony. Simlarly, Lewis’s unexplainedly belated
presentation of the affidavit of Kenneth N chols, as well as the
tenuous content of the affidavit itself, is insufficient to
overcone the presunption of correctness accorded the state findings
of fact which assert that the Kenneth Nichols who testified at
trial was the “real” one. As such there was no reversible error,
so we affirmthe district court, again for essentially the reasons
stated in the magistrate judge’'s Findings, Conclusions, and

Recomrendat i on

6. Refusal to Admt Evi dence of Defendant’s Renorse at Puni shment
Phase

Lew s next asserts that his right to due process was viol ated
by the trial court’s refusal to admt a portion of the puni shnent
phase testinony of Lew s’s grandnother when the court sustained
hearsay objections to that testinony. Al t hough the court did
refuse to admt Lews's grandnother’s hearsay statenents, it
allowed her to testify that Lewi s had cried and shown great renorse
for killing Matt McKay. Qur consideration of this assignnment of
error in light of the briefs and the record produces no sign of
reversible error, so we again affirm the district court for
essentially the reasons set forth in the Findings, Conclusions, and
Recommendation of the magistrate judge. The magi strate judge

correctly found that our precedent does not require the adm ssion
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of hearsay evidence at the punishnment phase of capital trials,

Lew s’s contentions to the contrary notw t hstandi ng.

7. Precl usi on of Rel evant Background and Character Evidence from
Jury Consi deration

Lewis contends that, in violation of the rule of Penry v.
Lynaugh, 3 the jury was precl uded fromconsidering his character and
background, thereby violating his right to an individualized
sentenci ng determ nation. Specifically, Lewis objects to the
court’s refusal to allowtestinony that (1) he was “only” nineteen
years old at the tinme of the offense, (2) he confessed to the
robbery and the “accidental” shooting at the tinme of his arrest,
(3) he denonstrated great renorse for his conduct and for the death
of the victim and (4) he had suffered physical and psychol ogi cal
abuse as a child and was raised in a troubled, un-nurturing
envi ronnent . The record of this case and the applicable |aw
underm ne Lewis’'s position on this issue. The nmagi strate judge
properly found that the proffered evidence Lewi s sought to have
i ntroduced was not reasonably likely to have wei ghed successfully
agai nst the inposition of the death penalty or, in the case of the
testi nony of his grandnother, was already within the effect of the
jury. Therefore, no constitutional violation occurred. Agreeing
wth the reasons stated in the nmgistrate judge’s Findings,
Concl usi ons, and Recommendation, we adopt them by reference and

affirmthe district court.

30492 U. S. 302, 109 S.Ct. 2934 (1989).
20



8. Prosecutorial M sconduct During Trial

Lew s argues that his trial was rendered fundanental ly unfair
by the m sconduct of the prosecution. Specifically, he insists
that the prosecutor injected his personal opinion during the
closing argunent of the guilt phase and again during the penalty
phase of the trial, thereby inproperly shifting the burden of proof
to the defense. Qur careful review of the transcripts of the
pertinent portions of the trial reveals no reversible error of fact
or lawin this regard. The nmagistrate judge found all but one of
Lews’s clains to be procedurally barred by Lewis's failure to
obj ect contenporaneously to these alleged inproprieties at trial.
Further, Lewis failed to show, as he nust to prove that his
constitutional rights were violated, that the remarks anobunted to
persi stent and pronounced m sconduct or that they likely influenced
the outcone of the trial. To the extent any of the statenents were
i nproper, their effect was harml ess, as nore fully expl ai ned by the
magi strate judge in his Findings, Conclusions, and Reconmendati on,

with which we agree.
9. Al l egedly Involuntary Nature of Lewi s’ s Statenent

Lew s contends that his confession was involuntary and thus
was i nproperly admtted at the trial. Once again, the explanation
contained in the magistrate judge's Findings, Conclusions, and

Recomendati on di spels any doubt that Lewis’s contentions in this
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regard are without nerit. This claimis procedurally barred as
Lews failed to contest the adm ssion of his statenment on direct
appeal . Moreover, even if the claimwere not procedurally barred,
we agree with the magistrate judge that it is without nerit and

unsupported by the record or the state court’s findings of fact.
10. Inclusion of a “Voice-print” Exam ner

Lewws would assign error to the adm ssion of a voice-print
exam ner, insisting that it constituted violation of Texas | aw. W
agree with the magistrate judge's opinion, as set forth in his
Fi ndi ngs, Conclusions, and Recommendation, that this claim is
W thout nerit. Lews has not shown that this adm ssion violated
Texas state law. Moreover, the adm ssion of the testinony of the
voi ce-print expert violated no constitutional right and did not

render Lewis’s trial fundanentally unfair.
I11. Conclusion

For the foregoing reasons we affirmthe district court’s order

denying Lewis's petition for habeas corpus.

AFFI RVED.
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