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Appeal fromthe United States District Court
for the Northern District of Texas
(3:93-Cv-1081-0G

July 10, 1997

Bef ore JONES, DeMOSS, and PARKER, Circuit Judges.

PER CURI AM *

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except



Bank One filed suit wunder the Federal Declaratory
Judgnent Act (DJA), 28 U S. C. 88 2201-02, and the Texas DJA, TEX
Gv. PRAC. & REM CobE 88 37.001 et. seq., against menbers of the
Texas House Committee on Agriculture and Livestock to enjoin the
enforcenent of | egislative subpoenas. The Texas | egi sl at ors appeal
the district court’s award of attorney’'s fees against them

Federal courts followthe Arerican Rule in the absence of
fee-shifting congressional |egislation. See Al yeska Pi peline Serv.
Co v. Wlderness Soc’'y, 421 U S. 240, 247, 95 S. C. 1612, 1616
(1975). Bank One argues it is entitled to attorney’ s fees under
both declaratory judgnent acts based on the provision under 8§
37.009 of the Texas DJA for the discretionary award of attorney’s
f ees.

As this court has noted, however, § 2202 of the Federal
DJA “does not by itself provide statutory authority to award
attorney's fees that would not otherw se be avail abl e under state
law in a diversity action.” Mercantile Nat'l Bank v. Bradford
Trust Co., 850 F.2d 215, 218 (5th Cir.1988). Moreover, although
the Texas DJA expressly provides for attorney’ s fees, the statute
functions solely as a procedural mechanism for resol ving
substantive “controversies which are already wthin the
jurisdiction of the courts.” Housing Authority v. Baldez, 841

S.W2d 860, 864 (Tex. App.--Corpus Christi 1992, wit denied).

under the Ilimted circunstances set forth in 5THQR R 47.5. 4.
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Texas procedure does not govern federal question cases in federal
courts.
In Self-Insurance Institute of Anerica v. Korioth, 53
F.3d 694 (5th G r. 1995), this court noted that “a party may
recover fees in a federal declaratory judgnent action where
‘controlling substantive law permts such recovery. . . . The
Texas DJA is neither substantive nor controlling.” ld. at 697
(internal citation omtted). As in Korioth, Bank One may not rely
on the Texas DJA because its preenption argunent is based on
federal question jurisdiction under 28 US C. § 1331, *“not
diversity where state |aw applies.” Korioth, 53 F.3d at 697.
Bank One has failed to showit is entitled to attorney’s fees
under an applicable fee-shifting statute. Accordingly, the district
court erred in awarding attorney’s fees to the plaintiffs, and the

j udgnent i s REVERSED



