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Summary Cal endar

THOVAS CYR; KEVI N CAPPER,
Pl aintiffs-Appellants,
vVer sus

CI TY OF DALLAS, TEXAS; DALLAS POLI CE DEPT.;
ROBERT JACKSON, Interim Dallas Police; GRANVER
TOLLI VER, Deputy Chief, Conmander of the Dall as

Pol i ce Departnent Special Operations Bureau,

Tactical Division; R CHARD GARCI A, Sergeant,
individually and in his official capacity as a

Dal |l as Police Oficer; HERBERT W PARKER,
Senior Corporal, individually and in his official
capacity as a Dallas Police Oficer; JOSEPH

R MAINES, individually and in his official

capacity as a Dallas Police Oficer; DOUG

KOMALSKI, Captain, individually and in his
official capacity as a Dallas Police Oficer,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:95-CV-774-P)

April 3, 1997
Before SM TH, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM *

Thomas Cyr and Kevin Capper appeal the adverse sumary
judgnment in in their 42 U.S. C. § 1983 excessive force action. W
AFFI RM

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



| .

On 27 February 1993, Cyr and Capper, with approximtely 40
others, were involved in a denonstration at the North Dallas
Wnen's Cinic. The clinic director contacted the Dallas police
because the protestors were bl ocking the doorway to the clinic,
were wal king around inside the clinic, shouting at patients and
staff, and were stealing and destroying surgical equipnment and
endangering patients. Oficers Mai nes and Parker arrested Cyr and
Capper for crimnal trespass after they refused to |eave the
clinic.

After being arrested, both Cyr and Capper dropped to the fl oor
and refused to stand and wal k out of the clinic. O ficers Parker
and Mai nes handcuffed Cyr and Capper, but both refused to stand and
wal k. When pain conpliance techniques were unsuccessful, the
O ficers warned Cyr and Capper that peppermace woul d be used. Cyr
and Capper failed to heed those warnings. O ficer Parker
adm ni stered a short burst of nmace to Capper’s head; when he stil
did not conply, the Oficers carried himoutside. Oficer Mines
adm nistered a burst of nmnace that struck Cyr on the top of his
head, and a second burst to Cyr’'s face. When the mace proved
ineffective, three Oficers carried Cyr outside.

Cyr and Capper filed conplaints wth the Dallas Police
Departnent (DPD), which initiated an internal investigation. The
Internal Affairs division found that Parker and Mai nes’ use of nmace

on the handcuffed abortion protestors was unnecessary and issued



written reprinmands. After the incident, the DPD instructed its
Oficers not to use mace when dealing with passive resisters

Prior tothe incident, DPD had trained its Oficers on the use
of peppermace, but not concerning passive resistance. Peppernace
had been authorized as a technique used after pain-conpliance
techni ques but before the baton when dealing with resistance to
arrest.

Cyr and Capper filed suit against the Cty, the Chief and
Deputy Chief of the DPD, and the arresting Oficers, claimng
inter alia, that the use of nmace constituted excessive force, and
that the Oficers were not adequately trai ned and supervi sed. The
district court granted summary judgnent for the defendants, hol ding
that the arresting Oficers were entitled to qualified imunity.
The district court granted sunmary judgnment on the clains against
the Gty and the Oficers in their individual capacities because,
absent a constitutional violation, the plaintiffs were precluded
fromestablishing that the Gty had adopted a policy which resulted
in the deprivation of their civil rights.

.

The appellants contend that the district court applied
incorrect | egal standards; that the individual appellants are not
entitled to qualified i1mmunity because their actions were
obj ectively unreasonable; and that the district court erred by
granting summary judgnment on their failure to train/supervise
clai ne because the appellees admtted that the O ficers were not

trained on the use of peppermace in a passive resistance situation.



A
The district court did not apply an i ncorrect sunmary judgnent
standard by drawi ng i nferences fromundi sputed facts. Contrary to
the appellants’ assertions, whether the appellees’ conduct was
obj ectively unreasonable in light of the clearly established | aw at
the time the conduct occurred is a legal, not factual, issue. See
Harlow v. Fitzgerald, 457 U S. 800, 818-19(1982). And, the
contention that the court erroneously relied on the “significant
injury” requirenent for excessive force clains is wthout nerit,
because the district court did not apply that standard.
B
W apply the well-known two-part analysis in addressing
qualified imunity clains: (1) whether the plaintiffs alleged the
violation of a clearly established constitutional right; and (2)
whet her the defendants’ conduct was objectively reasonable when
exam ned by reference to clearly established law. E.g., Siegert v.
Glley, 500 U S 226, 231(1991); Duckett v. Cty of Cedar Park
Tex., 950 F.2d 272, 279-80 (5th Cr. 1992).
1
The appellants satisfied the first part of this analysis. A
claimthat | aw enforcenent officers used excessive force during an
arrest is sufficient to allege a violation of the Fourth
Amendnent’ s prohi bition agai nst unreasonabl e seizures. G ahamv.

Connor, 490 U.S. 386, 394(1989).



2.

We agree with the district court, however, that the Oficers’
actions were objectively reasonable in light of the facts and
ci rcunstances surrounding them It was not clearly established in
February 1993 that the use of nmace on handcuffed passive abortion
protestors constituted excessive force. As the district court
noted, although the appellants were not aggressively resisting
arrest, they were intentionally nmaking the arrest procedure
extrenely difficult by refusing to leave the clinic. The
at nosphere at the clinic was one of chaos and disorder; the
protestors, who out nunbered the O ficers, were di spersed t hr oughout
the clinic, frightening patients and staff. Capper had tried to
crawl through a receptionist’s wndow into the clinic’s business
of fice; when prevented from doing so, he confronted sone patients
in the waiting roomabout unborn babies. He tried to grab a fenale
patient’s hand, and a shovi ng match ensued when her nmal e conpani on
tried to stop him Cyr was in the main hallway of the clinic,
bl ocking the entrance to a surgical roomand shouting at a patient
in need of nedical attention, who had | ocked herself inside the
room and was scream ng for help. Mreover, having been told that
sone of the protestors had stol en surgical equi pnent, the Oficers
reasonably could have feared that Cyr and Capper m ght have arned
t hensel ves with such equi pnent.

Needl ess to say, the reprinmands gi ven Parker and Mai nes do not
establish that they acted unreasonably. The reprimands were i ssued

after an investigation conducted with the benefit of hindsight.



“The ‘reasonabl eness’ of a particular use of force nust be judged
fromthe perspective of a reasonable officer on the scene, rather
than with the 20/ 20 vision of hindsight.” Gaham 490 U. S. at 396.
“The cal cul us of reasonabl eness nust enbody al | owance for the fact
that police officers are often forced to make split-second
judgnents--in circunstances that are tense, uncertain, and rapidly
evol vi ng--about the ampunt of force that is necessary in a
particular situation.” 1d. at 396-97.
C.

Finally, we affirm the summary judgnent on the failure to
train and | ack of adequate supervision clains essentially for the
reasons stated by the district court. Cyr v. Cty of Dallas, No.
3:95-CV-0774-P (N.D. Tex. July 2, 1996) (unpublished).

L1l
For the foregoing reasons, the judgnent is

AFFI RVED.



