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DeMbss, Circuit Judge:”
Br oker age Services of Anerica (BSA) appeals fromthe district

court’s final judgnent after bench trial, which denied BSA relief
on its many cl ai ns agai nst Sanis Whol esal e, an operating division
of Wal-Mart Stores, Inc. (Wal-Mart).! BSA asks this Court to
reverse the judgnent in Wal-Mart’s favor and render a judgnent in
BSA's favor for the hefty sum of $21,000,000. W decline BSA s

request and affirmthe district court.

BACKGROUND

The BSA/ Wal - Mart Pur chasi ng Contract

In 1990 and 1991, BSA sold conputers and conputer-rel ated
equi pnent in the retail and whol esale market. In late 1990, BSA
began selling to Sami s Whol esale C ub, an operating division of
Val -Mart. Wien WAl -Mart initiated a business relationship with a
vendor, it required the new vendor to execute a master vendor
agreenent. The master vendor agreenent defined the material terns
of the vendor’s ongoing relationship wth Wl -Mrt, including

paynment and shipping terns. Additional vendor agreenent forns were

Pursuant to 5TH QR R 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.

. BSA initially sued Sanis Wol esale O ub. BSA naned the
parent WAl -Mart Stores, Inc. in its anended conplaint. Both sides
nmost comonly refer to the defendant as “Wal -Mart” and thi s opi ni on
w || adopt that convention.



sonetinmes executed to wupdate or <change information about a
particul ar vendor or transaction. Any further terns material to a
particul ar transaction were typically recorded i n a purchase order,
whi ch included, on the back of the form Wal-Mart’'s standard
purchase order ternms and conditions. Taken together, the vendor
agreenent and the purchase order terns and conditions forned the
“purchasing contract” between the parties and defined the parties’
relative rights and obligations.

VWl - Mart’s vendor agreenent form contained an integration
cl ause, which provided:

ALL PURCHASES MADE BY PURCHASER SHALL BE CONTROLLED
BY THE PURCHASER S PURCHASE ORDER “TERMS AND
CONDI TIONS” WHICH IS ATTACHED AS A PART OF TH'S
AGREEMENT AND INCLUDED WTH EACH  MANUALLY
TRANSM TTED ORDER
One of the purchase order terns and conditions integrated by the
i ntegration clause provided:
Set-off: Purchaser nmay set off against anounts
payabl e under this order all present and future
i ndebtedness of the Seller to Purchaser arising
fromthis or any other transaction whether or not
rel ated thereto.

Taken toget her, the vendor agreenent and purchase order terns
and conditions purported to grant Wal-Mart a contractual right to
adj ust paynents to the vendor by deducting therefrom any debit
bal ance or indebtedness owed by the vendor to Wal-Mart.

BSA executed the required forns when it began doi ng busi ness

with Wal -Mart in COctober 1990. Thereafter, BSA executed several



addi tional vendor agreenents. The district court held that the
BSA/ Wal - Mart purchasing contract vested WAl -Mart with the right to
continually set off any debt BSA owed to Wal - Mart agai nst debt Wl -
Mart owed to BSA, without regard to whether the transactions were

related. BSA challenges this holding on appeal.

1. BSA s Assignnent of a Security Interest
In January 1991, BSA obtained financing for its inventory and
other aspects of 1its business from |ITT Commercial Finance
Corporation (ITT).2 |In exchange for the financing, BSA assigned
| TT a security interest in BSA' s accounts and ot her i ntangi bl es.
BSA and ITT sent notice of the assignnent to Wal-Mart. The
top portion of the notice defines the interest assigned. The
bottom portion of the notice is titled “Custoner Acknow edgnent,”
and contains the follow ng | anguage:
The undersigned, referred to in the above Notice of
Assi gnnent, hereby acknow edges receipt of the
above Notice of Assignnent . . . and agrees to nake
all current and future paynents owed to Assigner
directly to ITT at the above namiling address,
notwi thstanding any terns in any agreenent,
contract, invoice or purchase order to the
contrary.
After Wal-Mart received notice of the assignnent, Wal-Mart paid

suns owed on BSA invoices directly to ITT. Wal-Mart al so reduced

sone of its paynents to BSA by taking certain set-offs against the

2 | TT recovered $355,072.12 from Wal-Mart for inproper
adjustnents at trial and subsequently settled with WAl -Mart. |ITT
is not a party to this appeal.



BSA/ | TT account.®

[11. WAl-Mart’s Sales to BSA

During the course of business, both before and after ITT
obtai ned a security interest in BSA s accounts, Wal-Mart custoners
woul d return to Wal - Mart nerchandi se whi ch had been originally sold
by BSA to Wal-Mart. VWl - Mart woul d accept the nerchandi se and
deduct the price of the returned product fromBSA s invoice. This
transaction was referred to as an *“original vendor return.”
Original vendor returns for BSA nerchandi se were routinely set off
agai nst the BSA/I TT account.

Simlarly, Wal -Mart occasionally decided to |iquidate certain
mer chandi se fromits inventory. In such a case, the inventory
mght be liquidated by sale to the original vendor or to a
different vendor. When WAl -Mart’s inventory was |iqui dated by sale
to a vendor other than the original vendor, the transaction was
referred to as a “third party return.” In the Spring and Sunmer of
1991, BSA and \Wal-mart entered into a series of transactions
i nvol ving the sale of nmerchandi se to BSA pursuant to a third-party
return. Wth respect to each transaction, Wal-Mart’s invoice for

the nmerchandise sold to BSA was set off against the BSA/ITT

3 The parties designate WAl -Mart’ s bal ance with BSA after
the assignnent as the “BSA/I TT” account.
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account. In addition to original vendor returns and third party
returns, Wal-Mart occasionally adjusted the BSA/ITT account by
various suns for shipping, handling, shipping discrepancies or for
a contractual anount referred to as “price protection.”

When | TT becane aware of the various WAl - Mart set-offs posted
to the BSA/ITT account, it voi ced objection and wanted to prevent
further conpromse of its security interest in BSA accounts. To
satisfy |ITT's concerns, BSA and |ITT executed a Supplenental
Fi nanci ng Agreenent in Septenber 1991. The Suppl enental Fi nanci ng
Agr eenent acknow edged and was intended to accommbdate Wal -Mart’s
contractual right to set off its paynents to the BSA/ITT account.

In October 1991, Wal-Mart again desired to |liquidate
merchandi se by selling a substantial nunber of conputers and
conputer-related equipnent manufactured by several different
conpani es, including Premer, KLH and Gol dstar. BSA agreed to
purchase the nerchandise, and the resulting transaction becane
known as the “Col dstar agreenent.”

BSA and Wal - Mart nenorialized the Goldstar transaction with a

separ at e vendor agreenent dated Cctober 25, 1991.% The parties did

4 The Cctober 1991 vendor agreenent form |ists “BSA
Conput er Cor poration” (BSACC) as the vendor, rather than just “BSA’
or “BSA, Inc.” At trial, BSA attenpted to defeat Wal-Mart’s right
to set off the BSA/ITT account for the CGoldstar transaction by
argui ng that BSACC was an entity distinct from BSA, against which
VWal -Mart had no pre-existing contractual set off right. The
district court rejected that argunent, finding that the Col dstar
transaction occurred between Wal-Mart and BSA BSA expressly
declines to challenge that fact finding on appeal.
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not, however, reduce the operative terns of the CGol dstar agreenent
to witing by executing a conpani on purchase order. The operative
ternms of the Goldstar transaction were thus established by the pre-
existing contract rights of the parties pursuant to the master and
subsequent vendor agreenents and the parties’ oral agreenent
concerning price and other terns applicable to the GColdstar
agreenent . BSA clainms in this suit that WAl-Mart nade an ora
agreenent not to set off the BSA/ITT account for the Coldstar
transaction, notw thstanding the terns of the pre-existing vendor
agreenents and the parties’ prior course of dealings.

VWl - Mart shipped the Goldstar nerchandise directly fromits
various retail outlets to BSA. Beginning in Novenmber 1991, WAl -
Mart set off the BSA/ITT account for all of the units shipped, and
for various ot her expenses. WAl -Mart’s set-offs eventually total ed
$882, 752.12.° Wal -Mart’s posting of the Goldstar transaction
resulted in a credit bal ance owed to Wal - Mart, and Wal - Mart nade no
further paynents to the BSA/ITT account.

Fi nanci al pressures caused in part by the fact that BSA was
severely undercapitalized forced BSA to |iquidate the GColdstar

mer chandi se at a “fire sale” for far | ess than BSA anti ci pated when

5 Some of these set-offs were later determned to be
unjustified. The district court determned that Wal-Mart was
entitled to set off the BSA/ITT account $527,680 for the Col dstar
transaction, but disallowed $355,072.12 as inproperly set off
agai nst the BSA/ITT account. A substantial portion of the anount
disall owed was not directly related to the Goldstar transaction.
VWl - Mart has not chall enged these findings on appeal.
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it purchased the goods from WAl -Mart. Wthin thirty days of
recei ving the Gol dstar nerchandi se, BSA resol d nost of the CGol dstar
mer chandi se for $519, 739. 82, | ess than BSA woul d have owed \al - Mar t
for all of the Goldstar nmerchandi se. BSA s next business deci sion
proved to be even nore inprudent. Notw thstanding the fact that
| TT financed the transaction by way of Wal -Mart’s set off, BSA did
not pay down on the BSA/ITT account. Rat her, BSA deposited the
proceeds fromits resale of the Goldstar nerchandi se directly into
the BSA bank account, and then diverted the nobney to run the
conpany and to finance a new Wal - Mart transaction.

In Decenber 1991, ITT infornmed BSA that it would not provide
further financing to BSA until the BSA/ITT account was rei nbursed
for the Goldstar transaction. Nonet hel ess, | TT subsequently
provided BSA with an additional $1.4 mllion for a Wl-Mart
transaction in January 1992.

BSA was unable to resolve its financial difficulties with ITT
and did not obtain alternative financing for pending purchase

orders. BSA ceased operations and litigation ensued.

PROCEDURAL HI STORY
BSA sued Wal-Mart in Texas state court, alleging that Wl -
Mart’ s CGol dstar set-offs caused ITT to stop financing BSA, which
caused BSA to i ncur $21, 000,000 in lost profits and business. BSA

stated various grounds for liability, including breach of contract,



breach of inplied and express warranty, prom ssory estoppel,
tortious interference, violations of the Texas Deceptive Trade
Practices Act, negligent m srepresentation and fraud.

Shortly thereafter, ITT brought a separate state court suit
against Wal-Mart to recover nonies set off against the BSA/ITT
account. After \Wal-Mart renoved the BSA action to federal court,
the parties agreed to consolidate the BSA action and the ITT
action.

BSA, I TT and WAl -Mart all filed notions for summary judgnent.
On June 2 and again on June 20, 1995, the district court entered
| engthy orders disposing of many of the issues raised by those
nmotions. The remaining issues were tried to the court without a
jury from Septenber 11 through Septenber 19, and Cctober 11, 1995
t hrough Cctober 12, 1995, On January 2, 1996, the district court
entered findings of fact and conclusions of |aw The district
court’s January 2 Order reaffirnmed its earlier holdings and nade
the followi ng additional findings relevant to this appeal:

1. that Wal-Mart enjoyed a contractual right to

set off the BSA/ITT account for returns and
ot her nonies owed to WAl - Mart by BSA,

2. that Wal -Mart’s pre-existing right to set off
the BSA/ITT account was not extinguished by
BSA' s subsequent assignnent of a security
interest in its accounts to |ITT because ITT
obt ai ned the security interest subject to Wl -
Mart’s set-off right;

3. t hat Wal - Mart’s execution of t he
acknow edgnent portion of the BSA/ITT notice
of assignnment did not constitute a waiver of

def enses under Texas | aw,
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4, that Wal-Mart properly set off $527,680
agai nst the BSA/ITT account for the Coldstar
transacti on;

5. that Wal - Mart breached an express warranty by
shi ppi ng sone non-conform ng goods, but that
BSA failed to offer evidence supporting an
award of damages for that breach;

6. that regardless of whether Wal-Mart orally
agreed not to set off the BSA/ITT account for
the Gol dstar transaction, the express terns of
the BSA/Wal -Mart contract giving VWal-Mart a
set-of f right prevented BSA from enforcing an
alleged oral nodification of that contract;
and

7. that the relationship between Wal-Mrt’s
breach of an alleged and unenforceable oral
nmodi fication to the BSA/WAl-Mart purchase
contract and the substantial damages all eged
by BSA was too renote to justify recovery.

BSA makes four basic argunents on appeal. First, BSA argues
that Wal-Mart had no contractual right to set off the BSA/ITT
account for nonies BSA owed to Wal-Mart. Second, BSA argues that
VWl -Mart’'s set-off right, if any, was termnated by Wal-Mart’s
acknow edgnent of ITT's interest in the BSA/ITT account. Third,
BSA maintains that Wal-Mart nmade and breached a binding oral
agreenent not to set off the BSA/ITT account for the Coldstar
transacti on. Fourth, BSA contends that the district court
erroneously concluded that BSAfailed to prove danages with respect

toits breach of warranty claim Wal-Mart has not cross-appeal ed.
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DI SCUSSI ON

VWl -Mart’s Right to Set Of the BSA/ITT Account

BSA argues that the BSA/ WAl - Mart purchasi ng contract does not
provide Wal -Mart with a right to set off the BSA/ITT account for
BSA' s purchase of the CGol dstar nerchandi se. W reviewthe district
court’s construction of an unanbi guous contract de novo. Tarrant
Distributors Inc. v. Heublein Inc., 127 F.3d 375, 377 (5th Gr.
1997) (“[BJut while interpretation of an unanbi guous contract is a
question of law, clear error is the standard of review when a
district court uses extrinsic evidence to interpret an anbi guous
contract.”) (internal quotations omtted).

BSA first argues that the rights and duties of the parties are
gover ned exclusively by the October 1991 vendor agreenent executed
wth the CGoldstar transaction. BSA uses this premse to |aunch
several contract interpretation argunents, all of which reach the
sane conclusion -- that both the integration clause in the vendor
agreenent and the set-off clause in the purchase order terns and
conditions are inapplicable to the CGoldstar transaction because
VWl - Mart was acting as a “seller” or “vendor,” rather than a
“pur chaser.”

BSA is correct that WAl-Mart’s right to set off BSA debts
cannot be derived from the Cctober 1991 vendor agreenent. The

Cct ober 1991 vendor agreenent was not acconpani ed by a conpanion
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pur chase order. There is, therefore, no set-off clause to be
integrated by the integration clause. O equal inportance, the
integration clause, and therefore the set-off clause, is facially
i napplicable when Wal-Mart is acting as a “seller” or “vendor,”
rather than in its traditional role of “purchaser.”®

BSA' s argunent is flawed, however, because it is blind to the
reality that the BSA/Wl-Mart relationship and the purchasing
contract are defined by nore than the October 1991 vendor
agreenent. The material terns of the BSA/Wal -Mart rel ationship are
defined in the master vendor agreenent executed i n October 1990, as
well as the standard purchase order terns and conditions
i ncorporated therein. Wth respect to the COctober 1990
transaction, as well as nmany others that followed, Wil-Mart was
acting in its defined role as “purchaser.” Mor eover, each of
those contracts granted Wal -Mart an ongoing right to set off Wal-
Mart debt incurred as a result of the subject transaction by BSA
debt incurred as a result of either the subject transaction or
future unrel ated transactions. The record contains anpl e evidence
that BSA sold WAl -Mart a |arge volune of product, that both the
integration clause and the set-off clause were part and parcel of

t he vendor agreenents and purchase orders executed by BSA and Wl -

6 The integration clause applies only to “purchases nade by
pur chaser.”
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Mart,’” that the parties conported thenselves in accordance wth
those provisions, and that the Goldstar transaction was set off
against Wal-Mart’'s pre-existing debt to BSA for product sold
pursuant to those agreenents. W therefore hold that Wal-Mart’s
right to set off the BSA/ITT account does not depend upon, and is
not derived, fromthe October 1991 vendor agreenent. Rather, Wl -
Mart’s right arises fromthe terns of earlier vendor agreenents in
which Wal-Mart was the purchaser. For those purchases, the
integration clause, and the set-off clause integrated by the
integration clause, allowed Wal-Mart to deduct the suns BSA owed
Wal - Mart for the Goldstar transaction from the bal ance Wl -Mrt

owed BSA for earlier purchases. The district court’s construction

! BSA argues that there is no conpetent evidence of the
relevant contract terns in the record. BSA does not argue that the
relevant ternms do not appear in the purchasing contract or that
better copies would disclose different |anguage. BSA sinply
asserts that it should recover because WAl -Mart failed to produce
conpletely legible copies of the executed vendor agreenents. W
di sagr ee. The Court spent considerable tinme pouring over this
exceptionally contentious record. Having conpleted that review, we
are convinced that the record contains sufficient testinonial and
docunentary evidence to establish the relevant terns of the
purchasi ng contract. BSAitself introduced a formvendor agreenent
illustrating the relevant terns at trial. Wiile it is true that
VWl -Mart’s copies of the original contracts are copied from
mcrofilmand partially blurred, BSA's objection that Wal-Mart’s
proof fails for failure to offer better copies is in the nature of
a best evi dence objection, which shoul d have been pressed at trial.
The best evidence rule, as the parties nust realize, is subject to
a nunber of exceptions when original docunents are, as in this
case, unavail able. See FeEp. R Evip. 1002; FED. R EviD. 1003; FeED. R
Evip. 1004. Moreover, we would in any event decline to all ow BSA,
who bears the burden of proof, to base a $21, 000, 000 recovery upon
Wal -Mart’'s failure to tender unavail able docunents when neither
party di sputes the content of the controlling terns.
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of the contract is affirned.

1. Wal-Mart’s Acknowl edgnent of ITT's Security Interest

BSA argues that WAl -Mart’s acknow edgnent of |TT s security
interest barred Wal -Mart fromsetting off the BSA/ITT account for
the Goldstar transaction. BSA first reiterates its argunent that
VWl -Mart’'s set-of f right, if any, nmust be derived fromthe Cctober
1991 vendor agreenent. BSA thus concludes that Wal -Mart’s set-off
right post-dated and was |limted by the January 1991 notice of
assi gnnent . See Tex. Bus. & Cow CopE § 9.318(a)(2) (assignee is
subj ect to those defenses “which accrue[] before the account debtor
receives notification of the assignnent”). W have already
concl uded that Wal -Mart’ s contractual set-off right does not depend
upon t he Cctober 1991 vendor agreenent, but is derived instead from
t he master and subsequent vendor agreenents and the parties’ course
of dealing. Therefore, BSA s argunent that WAl -Mart’ s executi on of
the noti ce of assignnent preenpted accrual of that right nust fail.

Alternatively, BSA argues that Wal-Mrt’'s acknow edgnent
effected a waiver of Wal-Mart’s pre-existing right to set off the
BSA/I TT account. See Tex. Bus. & Com CopeE § 9. 206(a) (providing that
an agreenent to enforce clains or defenses is enforceable). The
rel evant provision of the notice provides that Wal -Mart “agrees to
make all current and future paynents owed to Assigner [BSA]
directly to ITT at the above mailing address notw t hstandi ng any

terms in any agreenent, contract, invoice or purchase order to the
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contrary.” The notice does not contain the word “waiver,” or
“defenses,” and does not purport to limt WAl-Mart’s defenses to
paynment against either |ITT or BSA The notice sinply does not
contain the clear and unanbi guous type of |anguage that Texas
courts have required to support a finding of intentional waiver.
See, e.g., Jonwilco, Inc. v. CI.T. Financial Servs., 662 S W2d
664, 666 (Tex. App.--Houston [14th Dist.] 1983, no wit) (finding
wai ver where note included statenent that “debtor will settle al
clains, defenses, set offs and counterclains it may have agai nst
the secured party directly with the secured party, and not set up
any thereof against secured party's assignee"); see also Conoco,
Inc. v. Amarillo Nat’'l Bank, 950 S. W 2d 790, 795 (Tex. App.-Amarillo
1997, pet. filed) (“Waiver occurs when a person, who has full
know edge of the material facts, acts or fails to act upon a right
which he legally holds, and such act or failure to act is
inconsistent with that right or the intention to rely upon that
right”). Wal-Mart’'s execution of the acknow edgnent sinply bound
VWl - Mart, notw thstandi ng any agreenent to the contrary, to nake
paynment directly to ITT. Wl - Mart abided by that agreenent by
tendering nore than $20, 000,000 in paynents directly to ITT after
receiving notice of the assignnent. Wal-Mart’'s execution of the
acknowl edgnent did not waive Wal-Mart’'s contractual defenses
agai nst BSA.

When there has been no express wai ver of defenses, Texas | aw
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provides that the rights of an assignee are subject to the terns of
the contract between the account debtor and the assignor. TEX. Bus.
& Cow Cope § 9.318(a)(1). Thus, ITT accepted the security interest
subject to Wl -Mart’s pre-existing contractual right to set off the
BSA/ | TT account. Conoco, 950 S.W2d at 796-97 (applying the first-
in-time rule to an anal ogous dispute). |ITT could not obtain any
rights greater than those possessed by BSA and BSA cannot now
assert that the assignnent to |ITT effectively expanded its own
ri ghts agai nst Wal -Mart by nodifying the contract between BSA and
Wal - Mart . The district court’s determnation that Wal-Mrt’s
acknow edgnent of ITT' s security interest did not extinguish Wl -
Mart’ s contractual set-off right is affirned.
I11. Oal Mdification of the Vendor Agreenent for the

Gol dstar Transaction

BSA clains that Wal-Mart’s decision to breach the Gol dstar
agreenent by setting off the cost of the Goldstar nerchandi se
caused | TT to cease financing BSA business, wth the result that
BSA lost profits and business in the amount of $21,000,000. The
district court rejected BSA's theory of the case, finding that the
al l eged oral agreenent not to set off the BSA/ITT account, if any,
was legally ineffective to nodify the express terns of the
purchasi ng contract, which contained a clause prohibiting ora
nodi fi cati on.

Nei t her the summary judgnent record nor the record of trial
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support the conclusion that Wal-Mart agreed not to set off the
BSA/I TT account for the CGoldstar transaction. There is evidence
suggesting that BSA' s President and Wal-Mart’s purchasing agent
were concerned that ITT woul d be unhappy if and when the CGol dstar
transaction was set off against the BSA/ITT account. There is
evi dence that BSA wanted to sell the Goldstar nerchandi se quickly
and pay Wal-Mart back directly so that |ITT would not becone
invol ved. There is even evidence that Wal-Mart’s buyer hoped to
purchase additional product from BSA, or to set off the Coldstar
transaction in small increnents, to avoid triggering a negative
reaction fromITT. Conspicuously absent, however, is any evidence
that the parties took the appropriate steps to i nsure that Wal - Mart
woul d abandon its contract rights and deviate from the parties’
prior course of dealing by foregoing paynent until BSA was in a
position to pay directly.

BSA sold the material quickly at a | oss or reduced profit and
then failed to use the proceeds to pay either Wal-Mart or ITT.
Trial testinony established that a Wal-Mart representative
contacted BSA President Janes Crocco for the express purpose of
asking whether |ITT was to remain as the payor or factor for
pur poses of the Cctober 1991 Col dstar vendor agreenent. Crocco
advi sed the Wal -Mart representative that ITT should remain part of
t he deal

The record does not support the conclusion that Wl-Mart
agreed not to exercise its contractual rights by setting off the
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Gol dstar transaction against the BSA/ITT account. It is,
therefore, unnecessary to consider whether the parties’ failure to
record the alleged agreenment in witing would have nmade the
agreenent unenforceable.® The district court’s refusal to give
effect to the alleged oral agreenent not to set off the BSA/ITT

account is affirned.

V. Wal-Mart’s Breach of Warranty C ai m

The district court held that Wal -Mart breached its warranty to
provi de the Coldstar nerchandi se new, undamaged and in origina
boxes. The district court nonetheless declined to award damages
for that breach because it also found that BSA had not produced
sufficient evidence to establish the danages caused by t hat breach.

BSA contends that the district court erred because BSA's
former Chief Financial Oficer Peter Streit offered sufficient
testinony to support a danage award. Streit testified that
$151,000 was a “fair price reduction” for the non-conform ng
character of sone of the Gol dstar nerchandise. Streit’s testinony
was based generally on his famliarity with the nmarket and the
condition of the Coldstar nerchandi se when received. Streit did

not offer any detailed accounting of how that figure was

8 Al t hough the district court purportedto find the all eged
oral agreenent unenforceable as a matter of lawprior to trial, BSA
concedes that the district court received and considered
substanti al evidence concerning the existence of the agreenent at
trial.
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determ ned. Wal-Mart offered evidence tending to establish that
sone set-offs had already been credited to the BSA/ITT account.
We reviewthe district court’s fact finding that BSAfailed to
prove ascertai nabl e danages for clear error. Ni chol s v. Petrol eum
Hel i copters, Inc., 17 F.3d 119, 121 (5th Gr. 1994). The district
court expressly rejected Streit’s testinony as | ess than credible.
The district court’s credibility determnation is deserving of
great deference. Burma Navigation Corp. v. Reliant Seahorse MW/, 99
F.3d 652, 657 (5th Cr. 1996). Wen the district court decides to
credit the testinony of one w tness over another, the resulting
decision “can virtually never be clear error.” ld. (interna
gquotations omtted). Having reviewed the record and the argunents
offered by the parties, we are not persuaded that the district

court’s refusal to award damages for breach of warranty was error.

CONCLUSI ON

The BSA/ WAl - Mart rel ati onshi p was defined by the master vendor
agreenent executed in Cctober 1990, and subsequent vendor
agreenents containing the sane ternms, as well as Wil-Mrt’'s
st andard purchase order terns and conditi ons, which were integrated
into the vendor agreenent. Taken together, those docunents granted
VWl -Mart a continuing right to set off the BSA/ITT account for suns
BSA owed to WAl -Mart, wi thout regard to whet her the BSA debt arose

fromthe sane or a different transaction. Wal-Mart’s contractua
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set-of f right was unaffected by its acknow edgnent that BSA had
assigned a security interest to ITT. Al though the issue was tried
tothe district court, the record contains insufficient evidence to
establish that Wal - Mart nmade any oral agreenent not to set off the
BSA/I TT account for the Goldstar transaction. For all of these
reasons, Wal-Mart was acting withinits rights when it set off the
BSA/I TT account for the Goldstar transaction. Further, the
district court’s finding that BSA failed to offer sufficient
evi dence to support a danage award for Wal -Mart’ s breach of express
warranty to deliver only new goods and to refrain from billing
shi pping and handling charges is supported by the record and is
wi t hout error.

Accordingly, the district court is AFFI RVED
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